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Amendment 3 - 2nd FPR Exhibit A-Revised-2

1.

Company Name (Printed)

2

3.

# of Days 0.00%

4.

5. DOCUMENTS ENCLOSED WITH THE PROPOSAL

Longueuil, QC J4G 2H9

The undersigned agrees, if this offer is accepted within the period specified, to furnish any or all supplies and/or services 
specified in the Schedule at the prices offered therein.

The offeror must acknowledge amendment(s) to this solicitation in accordance with the ACKNOWLEDGMENT OF 
AMENDMENTS section of Exhibit C.

ACKNOWLEDGEMENT OF AMENDMENTS

Authorized Agent Name and Title 
(Printed) Gian-Carlo Crivello

City, State, Zip

Phone, Fax, Email (450) 748-7272

Signature and Date

PBSC Urban Solutions Inc.

THE OFFEROR IS REQUIRED TO SIGN AND DATE EACH PAGE OF THIS SCHEDULE

EXHIBIT A-REVISED-2
PRICING SCHEDULE

RFP 802316

IDENTIFICATION OF OFFEROR AND SIGNATURE OF AUTHORIZED AGENT

Note, payment terms are specified in Exhibit E, Contractual Terms and Conditions.

PROMPT PAYMENT DISCOUNT

Signature and Date

Accepted as to:

Authorized Agent Name and Title 
(Printed)

The Authority hereby accepts this offer.

Percentage0

AUTHORITY’S ACCEPTANCE (TO BE COMPLETED UPON AWARD BY CAPITAL METRO)

1120 Bd Marie-Victorin

info@PBSC.com

Address

DocuSign Envelope ID: EA7F814E-F1F3-4228-B18A-590B618F4256

January 8, 2024



 
 

The remainder of Exhibit A 
– Pricing Schedule has 

been redacted. 
 

 
 
 
 

For further information regarding Exhibit A, you may: 
 
 

• Reach out to the Contractor directly via the Contractor contact 
details provided on the cover page of this contract. 
 

OR 
 

• Submit a public information request directly to PIR@capmetro.org. 
 
 
 
 

For more information regarding the Public Information Act and submitting public information requests, 
follow this link to our website: https://www.capmetro.org/legal/ 

https://www.capmetro.org/legal/
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EXHIBIT B-1 
BUY AMERICA 

____________________________________________________________________________ 
 
 
The contractor must agree to comply with 23 U.S.C. § 313 and implementing 
regulations at 23 C.F.R. § 635.410, and the Build America, Buy America Act, Public Law 
117-58, div. G, tit. IX, sections  70911-70927 (2021), as implemented by the U.S. Office 
of Management and Budget, including, as applicable, 2 C.F.R. Part 184, the U.S. 
Department of Transportation, and the Federal Highway Administration, which provide 
that Federal Highway Administration  funds may not be obligated unless all steel, iron, 
manufactured products, and construction materials used in FHWA- funded ·projects 
are produced in the United States, unless a waiver has been granted pursuant to 23 
U.S.C. § 313(b), 23 C.F.R. § 635.410(c), or other applicable guidance or provisions of the 
Build America, Buy America Act, including 2 C.F.R. Part 184.   
 
As defined in 2 C.F.R. §184.3, construction materials means articles, materials or 
supplies that consist of only one of the items listed in paragraph (1) below, except as 
provided in paragraph (2) below. To the extent that one of the items listed in paragraph 
(1) contains as inputs other items listed in paragraph (1), it is nonetheless a construction 
material: 

(1) The listed items are: 

(i) Non-ferrous metals; 
(ii) Plastic and polymer-based products (including polyvinylchloride, 
composite building materials, and polymers used in fiber optic cables); 
(iii) Glass (including optic glass); 
(iv) Fiber optic cable (including drop cable); 
(v) Optical fiber; 
(vi) Lumber;  
(vii) Engineered wood; and 
(viii) Drywall. 

(2) Minor additions of articles, materials, supplies or binding agents to a construction 
material do not change the categorization of the construction material. 

The offeror must submit the appropriate Buy America certification with its offer to 
reflect that it will comply with such applicable law, regulations, guidance, and 
contractual obligation. Offers that are not accompanied by a completed Buy America 
certification may be rejected as nonresponsive. 
 
In accordance with 23 U.S.C. § 313 and the Build America, Buy America Act, Public 
Law 117-58, div. G, tit. IX, sections 70911- 70927 (2021), for the procurement of steel, 
iron, manufactured products, or construction materials, use the certifications below. 
  

DocuSign Envelope ID: C67C1E13-6203-4562-85CC-78ED78ADE1EB
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CHOOSE ONE CERTIFICATION FORM 
 

BUY AMERICA CERTIFICATION – PRODUCTS/CONSTRUCTION 

REQUIRED PRICING PROPOSAL SUBMITTAL 
 
FAILURE OF OFFEROR / BIDDER TO FURNISH THIS EXECUTED DOCUMENT WITH 
ITS PROPOSAL/ BID MAY BE CONSTRUED BY CAPITAL METRO AS A NEGATIVE 
RESPONSE AND THE OFFER WILL NOT BE CONSIDERED. 
 

BUY AMERICA CERTIFICATE FOR PROCUREMENTS OF  
STEEL, IRON, MANUFACTURED PRODUCTS AND CONSTRUCTION MATERIALS  

 
This procurement is subject to the Federal Highway Administration’s (FHWA) Buy 
America requirements of 23 U.S.C. § 313 and the applicable regulations in 23 C.F.R. § 
635.410, and the Build America, Buy America Act, Public Law 117-58, div. G, tit. IX, 
sections 70911-70927 (2021), and, as applicable, 2 C.F.R. Part 184.  Bidder/offeror must 
complete and submit the appropriate certification as set forth below.   
 
23 U.S.C. § 313 and the Build America, Buy America Act, Public Law 117-58, div. G, tit. 
IX, sections  70911-70927 (2021), as implemented by the U.S. Office of Management 
and Budget, including, as applicable, 2 C.F.R. Part 184, the U.S. Department of 
Transportation, and the Federal Highway Administration, permit FHWA participation in 
this contract only if all iron, steel, manufactured products, and construction materials used 
in the FHWA funded project are produced in the United States.   
 
A waiver from the Buy America provision may be sought by Capital Metro if grounds for 
the waiver exist. In such event, Bidder/Offeror shall submit pertinent data as required by 
Capital Metro. 
 
Certificate of Compliance with Buy America Requirements 
 
The bidder or offeror hereby certifies that it will comply with the requirements of 23 U.S.C. 
§ 313 and the applicable regulations in 23 C.F.R. § 635.410, and the Build America, Buy 
America Act, Public Law 117-58, div. G, tit. IX, sections 70911 – 70927 (2021), as 
implemented by the U.S. Office of Management and Budget, including, as applicable, 2 
C.F.R. Part 184, the U.S. Department of Transportation, and the Federal Highway 
Administration. 
 

Date: 2023-09-27 

Signature:  

Company: PBSC Urban Solutions Inc 

Name: Gian-Carlo Crivello 

Title: Chief Relationship Officer 
 

DocuSign Envelope ID: C67C1E13-6203-4562-85CC-78ED78ADE1EB
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OR 
 
Certificate of Non-Compliance with Buy America Requirements 
 
The bidder or offeror hereby certifies that it cannot comply with the requirements of the 
Build America, Buy America Act, Public Law 117-58, div. G, tit. IX,  sections 70911 – 70927 
(2021), or 23 U.S.C. § 313, but it may qualify for an exception to the requirements 
pursuant to 23 U.S.C. § 313(b), applicable regulations in 23 C.F.R. § 635.410(c), or other 
applicable guidance or provisions of the Build America, Buy America Act, including 2 
C.F.R. Part 184 . 
 

Date:       

Signature:  

Company:       

Name:       

Title:       
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FHWA-1273 – Revised October 23, 2023 

REQUIRED CONTRACT PROVISIONS  
FEDERAL-AID CONSTRUCTION CONTRACTS 

I.  General   
II. Nondiscrimination
III. Non-segregated Facilities
IV. Davis-Bacon and Related Act Provisions
V. Contract Work Hours and Safety Standards Act 

Provisions 
VI. Subletting or Assigning the Contract
VII. Safety: Accident Prevention
VIII. False Statements Concerning Highway Projects
IX. Implementation of Clean Air Act and Federal Water

Pollution Control Act
X.  Certification Regarding Debarment, Suspension, 

Ineligibility and Voluntary Exclusion 
XI. Certification Regarding Use of Contract Funds for

Lobbying
XII. Use of United States-Flag Vessels:

ATTACHMENTS 

A. Employment and Materials Preference for Appalachian 
Development Highway System or Appalachian Local Access 
Road Contracts (included in Appalachian contracts only) 

I.  GENERAL 

1. Form FHWA-1273 must be physically incorporated in each
construction contract funded under title 23, United States 
Code, as required in 23 CFR 633.102(b) (excluding 
emergency contracts solely intended for debris removal).  The 
contractor (or subcontractor) must insert this form in each 
subcontract and further require its inclusion in all lower tier 
subcontracts (excluding purchase orders, rental agreements 
and other agreements for supplies or services).  23 CFR 
633.102(e).   

The applicable requirements of Form FHWA-1273 are 
incorporated by reference for work done under any purchase 
order, rental agreement or agreement for other services.  The 
prime contractor shall be responsible for compliance by any 
subcontractor, lower-tier subcontractor or service provider.  23 
CFR 633.102(e).   

Form FHWA-1273 must be included in all Federal-aid design-
build contracts, in all subcontracts and in lower tier 
subcontracts (excluding subcontracts for design services, 
purchase orders, rental agreements and other agreements for 
supplies or services) in accordance with 23 CFR 633.102.  The 
design-builder shall be responsible for compliance by any 
subcontractor, lower-tier subcontractor or service provider. 

Contracting agencies may reference Form FHWA-1273 in 
solicitation-for-bids or request-for-proposals documents, 
however, the Form FHWA-1273 must be physically 
incorporated (not referenced) in all contracts, subcontracts and 
lower-tier subcontracts (excluding purchase orders, rental 
agreements and other agreements for supplies or services 
related to a construction contract).  23 CFR 633.102(b). 

2. Subject to the applicability criteria noted in the following
sections, these contract provisions shall apply to all work 

performed on the contract by the contractor's own organization 
and with the assistance of workers under the contractor's 
immediate superintendence and to all work performed on the 
contract by piecework, station work, or by subcontract.  23 
CFR 633.102(d). 

3. A breach of any of the stipulations contained in these
Required Contract Provisions may be sufficient grounds for 
withholding of progress payments, withholding of final 
payment, termination of the contract, suspension / debarment 
or any other action determined to be appropriate by the 
contracting agency and FHWA.   

4. Selection of Labor: During the performance of this contract,
the contractor shall not use convict labor for any purpose 
within the limits of a construction project on a Federal-aid 
highway unless it is labor performed by convicts who are on 
parole, supervised release, or probation.  23 U.S.C. 114(b).  
The term Federal-aid highway does not include roadways 
functionally classified as local roads or rural minor collectors.  
23 U.S.C. 101(a). 

II. NONDISCRIMINATION (23 CFR 230.107(a); 23 CFR Part
230, Subpart A, Appendix A; EO 11246) 

The provisions of this section related to 23 CFR Part 230, 
Subpart A, Appendix A are applicable to all Federal-aid 
construction contracts and to all related construction 
subcontracts of $10,000 or more.  The provisions of 23 CFR 
Part 230 are not applicable to material supply, engineering, or 
architectural service contracts.   

In addition, the contractor and all subcontractors must comply 
with the following policies: Executive Order 11246, 41 CFR 
Part 60, 29 CFR Parts 1625-1627, 23 U.S.C. 140, Section 504 
of the Rehabilitation Act of 1973, as amended (29 U.S.C. 794), 
Title VI of the Civil Rights Act of 1964, as amended (42 U.S.C. 
2000d et seq.), and related regulations including 49 CFR Parts 
21, 26, and 27; and 23 CFR Parts 200, 230, and 633. 

The contractor and all subcontractors must comply with:  the 
requirements of the Equal Opportunity Clause in 41 CFR 60-
1.4(b) and, for all construction contracts exceeding $10,000, 
the Standard Federal Equal Employment Opportunity 
Construction Contract Specifications in 41 CFR 60-4.3. 

Note: The U.S. Department of Labor has exclusive authority to 
determine compliance with Executive Order 11246 and the 
policies of the Secretary of Labor including 41 CFR Part 60, 
and 29 CFR Parts 1625-1627.  The contracting agency and 
the FHWA have the authority and the responsibility to ensure 
compliance with 23 U.S.C. 140, Section 504 of the 
Rehabilitation Act of 1973, as amended (29 U.S.C. 794), and 
Title VI of the Civil Rights Act of 1964, as amended (42 U.S.C. 
2000d et seq.), and related regulations including 49 CFR Parts 
21, 26, and 27; and 23 CFR Parts 200, 230, and 633. 

The following provision is adopted from 23 CFR Part 230, 
Subpart A, Appendix A, with appropriate revisions to conform 
to the U.S. Department of Labor (US DOL) and FHWA 
requirements.   
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1. Equal Employment Opportunity: Equal Employment 
Opportunity (EEO) requirements not to discriminate and to 
take affirmative action to assure equal opportunity as set forth 
under laws, executive orders, rules, regulations (see 28 CFR 
Part 35, 29 CFR Part 1630, 29 CFR Parts 1625-1627, 41 CFR 
Part 60 and 49 CFR Part 27) and orders of the Secretary of 
Labor as modified by the provisions prescribed herein, and 
imposed pursuant to 23 U.S.C. 140, shall constitute the EEO 
and specific affirmative action standards for the contractor's 
project activities under this contract. The provisions of the 
Americans with Disabilities Act of 1990 (42 U.S.C. 12101 et 
seq.) set forth under 28 CFR Part 35 and 29 CFR Part 1630 
are incorporated by reference in this contract. In the execution 
of this contract, the contractor agrees to comply with the 
following minimum specific requirement activities of EEO: 
 

a. The contractor will work with the contracting agency and 
the Federal Government to ensure that it has made every 
good faith effort to provide equal opportunity with respect to all 
of its terms and conditions of employment and in their review 
of activities under the contract.  23 CFR 230.409 (g)(4) & (5). 
 
    b. The contractor will accept as its operating policy the 
following statement: 
 

"It is the policy of this Company to assure that applicants 
are employed, and that employees are treated during 
employment, without regard to their race, religion, sex, 
sexual orientation, gender identity, color, national origin, age 
or disability.  Such action shall include: employment, 
upgrading, demotion, or transfer; recruitment or recruitment 
advertising; layoff or termination; rates of pay or other forms 
of compensation; and selection for training, including 
apprenticeship, pre-apprenticeship, and/or on-the-job 
training." 

 
2.  EEO Officer: The contractor will designate and make 
known to the contracting officers an EEO Officer who will have 
the responsibility for and must be capable of effectively 
administering and promoting an active EEO program and who 
must be assigned adequate authority and responsibility to do 
so. 
 
3.  Dissemination of Policy: All members of the contractor's 
staff who are authorized to hire, supervise, promote, and 
discharge employees, or who recommend such action or are 
substantially involved in such action, will be made fully 
cognizant of and will implement the contractor's EEO policy 
and contractual responsibilities to provide EEO in each grade 
and classification of employment.  To ensure that the above 
agreement will be met, the following actions will be taken as a 
minimum: 
 

a.  Periodic meetings of supervisory and personnel office 
employees will be conducted before the start of work and then 
not less often than once every six months, at which time the 
contractor's EEO policy and its implementation will be 
reviewed and explained.  The meetings will be conducted by 
the EEO Officer or other knowledgeable company official. 
  

b.  All new supervisory or personnel office employees will be 
given a thorough indoctrination by the EEO Officer, covering 
all major aspects of the contractor's EEO obligations within 
thirty days following their reporting for duty with the contractor. 
 

c.  All personnel who are engaged in direct recruitment for 
the project will be instructed by the EEO Officer in the 
contractor's procedures for locating and hiring minorities and 
women. 

  
d.  Notices and posters setting forth the contractor's EEO 

policy will be placed in areas readily accessible to employees, 
applicants for employment and potential employees. 
 

e.  The contractor's EEO policy and the procedures to 
implement such policy will be brought to the attention of 
employees by means of meetings, employee handbooks, or 
other appropriate means. 
 
4. Recruitment: When advertising for employees, the 
contractor will include in all advertisements for employees the 
notation: "An Equal Opportunity Employer."  All such 
advertisements will be placed in publications having a large 
circulation among minorities and women in the area from 
which the project work force would normally be derived. 
 

a.  The contractor will, unless precluded by a valid 
bargaining agreement, conduct systematic and direct 
recruitment through public and private employee referral 
sources likely to yield qualified minorities and women.  To 
meet this requirement, the contractor will identify sources of 
potential minority group employees and establish with such 
identified sources procedures whereby minority and women 
applicants may be referred to the contractor for employment 
consideration. 
 

b.  In the event the contractor has a valid bargaining 
agreement providing for exclusive hiring hall referrals, the 
contractor is expected to observe the provisions of that 
agreement to the extent that the system meets the contractor's 
compliance with EEO contract provisions.  Where 
implementation of such an agreement has the effect of 
discriminating against minorities or women, or obligates the 
contractor to do the same, such implementation violates 
Federal nondiscrimination provisions. 
 

c.  The contractor will encourage its present employees to 
refer minorities and women as applicants for employment.  
Information and procedures with regard to referring such 
applicants will be discussed with employees. 
 
5.  Personnel Actions: Wages, working conditions, and 
employee benefits shall be established and administered, and 
personnel actions of every type, including hiring, upgrading, 
promotion, transfer, demotion, layoff, and termination, shall be 
taken without regard to race, color, religion, sex, sexual 
orientation, gender identity, national origin, age or disability.  
The following procedures shall be followed: 
 

a.  The contractor will conduct periodic inspections of project 
sites to ensure that working conditions and employee facilities 
do not indicate discriminatory treatment of project site 
personnel. 
 

b.  The contractor will periodically evaluate the spread of 
wages paid within each classification to determine any 
evidence of discriminatory wage practices. 
 

c.  The contractor will periodically review selected personnel 
actions in depth to determine whether there is evidence of 
discrimination.  Where evidence is found, the contractor will 
promptly take corrective action.  If the review indicates that the 
discrimination may extend beyond the actions reviewed, such 
corrective action shall include all affected persons. 
 

d.  The contractor will promptly investigate all complaints of 
alleged discrimination made to the contractor in connection 
with its obligations under this contract, will attempt to resolve 
such complaints, and will take appropriate corrective action 
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within a reasonable time.  If the investigation indicates that the 
discrimination may affect persons other than the complainant, 
such corrective action shall include such other persons.  Upon 
completion of each investigation, the contractor will inform 
every complainant of all of their avenues of appeal. 
 
6. Training and Promotion: 
 

a.  The contractor will assist in locating, qualifying, and 
increasing the skills of minorities and women who are 
applicants for employment or current employees.  Such efforts 
should be aimed at developing full journey level status 
employees in the type of trade or job classification involved.  
 

b.  Consistent with the contractor's work force requirements 
and as permissible under Federal and State regulations, the 
contractor shall make full use of training programs (i.e., 
apprenticeship and on-the-job training programs for the 
geographical area of contract performance).  In the event a 
special provision for training is provided under this contract, 
this subparagraph will be superseded as indicated in the 
special provision.  The contracting agency may reserve 
training positions for persons who receive welfare assistance 
in accordance with 23 U.S.C. 140(a). 
 

c.  The contractor will advise employees and applicants for 
employment of available training programs and entrance 
requirements for each. 
 

d.  The contractor will periodically review the training and 
promotion potential of employees who are minorities and 
women and will encourage eligible employees to apply for 
such training and promotion. 
 
7. Unions: If the contractor relies in whole or in part upon 
unions as a source of employees, the contractor will use good 
faith efforts to obtain the cooperation of such unions to 
increase opportunities for minorities and women.  23 CFR 
230.409.  Actions by the contractor, either directly or through a 
contractor's association acting as agent, will include the 
procedures set forth below: 
 

a.  The contractor will use good faith efforts to develop, in 
cooperation with the unions, joint training programs aimed 
toward qualifying more minorities and women for membership 
in the unions and increasing the skills of minorities and women 
so that they may qualify for higher paying employment. 
 

b.  The contractor will use good faith efforts to incorporate an 
EEO clause into each union agreement to the end that such 
union will be contractually bound to refer applicants without 
regard to their race, color, religion, sex, sexual orientation, 
gender identity, national origin, age, or disability. 
 

c.  The contractor is to obtain information as to the referral 
practices and policies of the labor union except that to the 
extent such information is within the exclusive possession of 
the labor union and such labor union refuses to furnish such 
information to the contractor, the contractor shall so certify to 
the contracting agency and shall set forth what efforts have 
been made to obtain such information. 
 

d.  In the event the union is unable to provide the contractor 
with a reasonable flow of referrals within the time limit set forth 
in the collective bargaining agreement, the contractor will, 
through independent recruitment efforts, fill the employment 
vacancies without regard to race, color, religion, sex, sexual 
orientation, gender identity, national origin, age, or disability; 
making full efforts to obtain qualified and/or qualifiable 
minorities and women.  The failure of a union to provide 

sufficient referrals (even though it is obligated to provide 
exclusive referrals under the terms of a collective bargaining 
agreement) does not relieve the contractor from the 
requirements of this paragraph.  In the event the union referral 
practice prevents the contractor from meeting the obligations 
pursuant to Executive Order 11246, as amended, and these 
special provisions, such contractor shall immediately notify the 
contracting agency. 
 
8.  Reasonable Accommodation for Applicants / 
Employees with Disabilities:  The contractor must be familiar 
with the requirements for and comply with the Americans with 
Disabilities Act and all rules and regulations established 
thereunder.  Employers must provide reasonable 
accommodation in all employment activities unless to do so 
would cause an undue hardship. 
 
9. Selection of Subcontractors, Procurement of Materials 
and Leasing of Equipment: The contractor shall not 
discriminate on the grounds of race, color, religion, sex, sexual 
orientation, gender identity, national origin, age, or disability in 
the selection and retention of subcontractors, including 
procurement of materials and leases of equipment.  The 
contractor shall take all necessary and reasonable steps to 
ensure nondiscrimination in the administration of this contract. 
 

a.  The contractor shall notify all potential subcontractors, 
suppliers, and lessors of their EEO obligations under this 
contract. 
 

b.  The contractor will use good faith efforts to ensure 
subcontractor compliance with their EEO obligations. 
 
 
10. Assurances Required: 
 

a.  The requirements of 49 CFR Part 26 and the State 
DOT’s FHWA-approved Disadvantaged Business Enterprise 
(DBE) program are incorporated by reference. 
 

b.  The contractor, subrecipient or subcontractor shall not 
discriminate on the basis of race, color, national origin, or sex 
in the performance of this contract. The contractor shall carry 
out applicable requirements of 49 CFR part 26 in the award 
and administration of DOT-assisted contracts. Failure by the 
contractor to carry out these requirements is a material breach 
of this contract, which may result in the termination of this 
contract or such other remedy as the recipient deems 
appropriate, which may include, but is not limited to: 

(1) Withholding monthly progress payments; 
(2) Assessing sanctions; 
(3) Liquidated damages; and/or 
(4) Disqualifying the contractor from future bidding as non-

responsible. 
c.  The Title VI and nondiscrimination provisions of U.S. 

DOT Order 1050.2A at Appendixes A and E are incorporated 
by reference.  49 CFR Part 21. 
 
11. Records and Reports: The contractor shall keep such 
records as necessary to document compliance with the EEO 
requirements.  Such records shall be retained for a period of 
three years following the date of the final payment to the 
contractor for all contract work and shall be available at 
reasonable times and places for inspection by authorized 
representatives of the contracting agency and the FHWA. 
 

a.  The records kept by the contractor shall document the 
following: 
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    (1) The number and work hours of minority and non-
minority group members and women employed in each work 
classification on the project; 
 

(2) The progress and efforts being made in cooperation 
with unions, when applicable, to increase employment 
opportunities for minorities and women; and 

 
(3) The progress and efforts being made in locating, hiring, 

training, qualifying, and upgrading minorities and women.  
 

b.  The contractors and subcontractors will submit an annual 
report to the contracting agency each July for the duration of 
the project indicating the number of minority, women, and non-
minority group employees currently engaged in each work 
classification required by the contract work.  This information is 
to be reported on Form FHWA-1391.  The staffing data should 
represent the project work force on board in all or any part of 
the last payroll period preceding the end of July.  If on-the-job 
training is being required by special provision, the contractor 
will be required to collect and report training data.  The 
employment data should reflect the work force on board during 
all or any part of the last payroll period preceding the end of 
July. 
 
 
III. NONSEGREGATED FACILITIES 
 
This provision is applicable to all Federal-aid construction 
contracts and to all related construction subcontracts of more 
than $10,000.  41 CFR 60-1.5. 
 
As prescribed by 41 CFR 60-1.8, the contractor must ensure 
that facilities provided for employees are provided in such a 
manner that segregation on the basis of race, color, religion, 
sex, sexual orientation, gender identity, or national origin 
cannot result.  The contractor may neither require such 
segregated use by written or oral policies nor tolerate such use 
by employee custom.  The contractor's obligation extends 
further to ensure that its employees are not assigned to 
perform their services at any location under the contractor's 
control where the facilities are segregated.  The term "facilities" 
includes waiting rooms, work areas, restaurants and other 
eating areas, time clocks, restrooms, washrooms, locker 
rooms and other storage or dressing areas, parking lots, 
drinking fountains, recreation or entertainment areas, 
transportation, and housing provided for employees.  The 
contractor shall provide separate or single-user restrooms and 
necessary dressing or sleeping areas to assure privacy 
between sexes. 
 
 
IV.  DAVIS-BACON AND RELATED ACT PROVISIONS 

This section is applicable to all Federal-aid construction 
projects exceeding $2,000 and to all related subcontracts and 
lower-tier subcontracts (regardless of subcontract size), in 
accordance with 29 CFR 5.5.  The requirements apply to all 
projects located within the right-of-way of a roadway that is 
functionally classified as Federal-aid highway.  23 U.S.C. 113.  
This excludes roadways functionally classified as local roads 
or rural minor collectors, which are exempt.  23 U.S.C. 101.  
Where applicable law requires that projects be treated as a 
project on a Federal-aid highway, the provisions of this subpart 
will apply regardless of the location of the project.  Examples 
include: Surface Transportation Block Grant Program projects 
funded under 23 U.S.C. 133 [excluding recreational trails 
projects], the Nationally Significant Freight and Highway 

Projects funded under 23 U.S.C. 117, and National Highway 
Freight Program projects funded under 23 U.S.C. 167.    

The following provisions are from the U.S. Department of 
Labor regulations in 29 CFR 5.5 “Contract provisions and 
related matters” with minor revisions to conform to the FHWA-
1273 format and FHWA program requirements. 

1.  Minimum wages (29 CFR 5.5) 

a. Wage rates and fringe benefits. All laborers and 
mechanics employed or working upon the site of the work (or 
otherwise working in construction or development of the 
project under a development statute), will be paid 
unconditionally and not less often than once a week, and 
without subsequent deduction or rebate on any account 
(except such payroll deductions as are permitted by 
regulations issued by the Secretary of Labor under the 
Copeland Act (29 CFR part 3)), the full amount of basic hourly 
wages and bona fide fringe benefits (or cash equivalents 
thereof) due at time of payment computed at rates not less 
than those contained in the wage determination of the 
Secretary of Labor which is attached hereto and made a part 
hereof, regardless of any contractual relationship which may 
be alleged to exist between the contractor and such laborers 
and mechanics. As provided in paragraphs (d) and (e) of 29 
CFR 5.5, the appropriate wage determinations are effective by 
operation of law even if they have not been attached to the 
contract. Contributions made or costs reasonably anticipated 
for bona fide fringe benefits under the Davis-Bacon Act (40 
U.S.C. 3141(2)(B)) on behalf of laborers or mechanics are 
considered wages paid to such laborers or mechanics, subject 
to the provisions of paragraph 1.e. of this section; also, regular 
contributions made or costs incurred for more than a weekly 
period (but not less often than quarterly) under plans, funds, or 
programs which cover the particular weekly period, are 
deemed to be constructively made or incurred during such 
weekly period. Such laborers and mechanics must be paid the 
appropriate wage rate and fringe benefits on the wage 
determination for the classification(s) of work actually 
performed, without regard to skill, except as provided in 
paragraph 4. of this section. Laborers or mechanics performing 
work in more than one classification may be compensated at 
the rate specified for each classification for the time actually 
worked therein: Provided, That the employer's payroll records 
accurately set forth the time spent in each classification in 
which work is performed. The wage determination (including 
any additional classifications and wage rates conformed under 
paragraph 1.c. of this section) and the Davis-Bacon poster 
(WH–1321) must be posted at all times by the contractor and 
its subcontractors at the site of the work in a prominent and 
accessible place where it can be easily seen by the workers.  

b. Frequently recurring classifications. (1) In addition to wage 
and fringe benefit rates that have been determined to be 
prevailing under the procedures set forth in 29 CFR part 1, a 
wage determination may contain, pursuant to § 1.3(f), wage 
and fringe benefit rates for classifications of laborers and 
mechanics for which conformance requests are regularly 
submitted pursuant to paragraph 1.c. of this section, provided 
that:  

(i) The work performed by the classification is not 
performed by a classification in the wage determination for 
which a prevailing wage rate has been determined;  

http://www.fhwa.dot.gov/eforms/
https://www.ecfr.gov/current/title-29/part-3
https://www.govinfo.gov/link/uscode/40/3141
https://www.govinfo.gov/link/uscode/40/3141
https://www.ecfr.gov/current/title-29/part-1
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(ii) The classification is used in the area by the 
construction industry; and  

(iii) The wage rate for the classification bears a reasonable 
relationship to the prevailing wage rates contained in the 
wage determination.  

(2) The Administrator will establish wage rates for such 
classifications in accordance with paragraph 1.c.(1)(iii) of this 
section. Work performed in such a classification must be paid 
at no less than the wage and fringe benefit rate listed on the 
wage determination for such classification.  

c. Conformance. (1) The contracting officer must require that 
any class of laborers or mechanics, including helpers, which is 
not listed in the wage determination and which is to be 
employed under the contract be classified in conformance with 
the wage determination. Conformance of an additional 
classification and wage rate and fringe benefits is appropriate 
only when the following criteria have been met:  

(i) The work to be performed by the classification 
requested is not performed by a classification in the wage 
determination; and  

(ii) The classification is used in the area by the 
construction industry; and  

(iii) The proposed wage rate, including any bona fide fringe 
benefits, bears a reasonable relationship to the wage rates 
contained in the wage determination.  

(2) The conformance process may not be used to split, 
subdivide, or otherwise avoid application of classifications 
listed in the wage determination. 

(3) If the contractor and the laborers and mechanics to be 
employed in the classification (if known), or their 
representatives, and the contracting officer agree on the 
classification and wage rate (including the amount designated 
for fringe benefits where appropriate), a report of the action 
taken will be sent by the contracting officer by email to 
DBAconformance@dol.gov. The Administrator, or an 
authorized representative, will approve, modify, or disapprove 
every additional classification action within 30 days of receipt 
and so advise the contracting officer or will notify the 
contracting officer within the 30–day period that additional time 
is necessary.  

(4) In the event the contractor, the laborers or mechanics to 
be employed in the classification or their representatives, and 
the contracting officer do not agree on the proposed 
classification and wage rate (including the amount designated 
for fringe benefits, where appropriate), the contracting officer 
will, by email to DBAconformance@dol.gov, refer the 
questions, including the views of all interested parties and the 
recommendation of the contracting officer, to the Administrator 
for determination. The Administrator, or an authorized 
representative, will issue a determination within 30 days of 
receipt and so advise the contracting officer or will notify the 
contracting officer within the 30–day period that additional time 
is necessary.  

(5) The contracting officer must promptly notify the 
contractor of the action taken by the Wage and Hour Division 

under paragraphs 1.c.(3) and (4) of this section. The contractor 
must furnish a written copy of such determination to each 
affected worker or it must be posted as a part of the wage 
determination. The wage rate (including fringe benefits where 
appropriate) determined pursuant to paragraph 1.c.(3) or (4) of 
this section must be paid to all workers performing work in the 
classification under this contract from the first day on which 
work is performed in the classification. 

d. Fringe benefits not expressed as an hourly rate. 
Whenever the minimum wage rate prescribed in the contract 
for a class of laborers or mechanics includes a fringe benefit 
which is not expressed as an hourly rate, the contractor may 
either pay the benefit as stated in the wage determination or 
may pay another bona fide fringe benefit or an hourly cash 
equivalent thereof.  

e. Unfunded plans. If the contractor does not make 
payments to a trustee or other third person, the contractor may 
consider as part of the wages of any laborer or mechanic the 
amount of any costs reasonably anticipated in providing bona 
fide fringe benefits under a plan or program, Provided, That 
the Secretary of Labor has found, upon the written request of 
the contractor, in accordance with the criteria set forth in 
§ 5.28, that the applicable standards of the Davis-Bacon Act 
have been met. The Secretary of Labor may require the 
contractor to set aside in a separate account assets for the 
meeting of obligations under the plan or program.  

f. Interest. In the event of a failure to pay all or part of the 
wages required by the contract, the contractor will be required 
to pay interest on any underpayment of wages.  

2.  Withholding (29 CFR 5.5)  

a. Withholding requirements. The contracting agency may, 
upon its own action, or must, upon written request of an 
authorized representative of the Department of Labor, withhold 
or cause to be withheld from the contractor so much of the 
accrued payments or advances as may be considered 
necessary to satisfy the liabilities of the prime contractor or any 
subcontractor for the full amount of wages and monetary relief, 
including interest, required by the clauses set forth in this 
section for violations of this contract, or to satisfy any such 
liabilities required by any other Federal contract, or federally 
assisted contract subject to Davis-Bacon labor standards, that 
is held by the same prime contractor (as defined in § 5.2). The 
necessary funds may be withheld from the contractor under 
this contract, any other Federal contract with the same prime 
contractor, or any other federally assisted contract that is 
subject to Davis-Bacon labor standards requirements and is 
held by the same prime contractor, regardless of whether the 
other contract was awarded or assisted by the same agency, 
and such funds may be used to satisfy the contractor liability 
for which the funds were withheld. In the event of a 
contractor's failure to pay any laborer or mechanic, including 
any apprentice or helper working on the site of the work all or 
part of the wages required by the contract, or upon the 
contractor's failure to submit the required records as discussed 
in paragraph 3.d. of this section, the contracting agency may 
on its own initiative and after written notice to the contractor, 
take such action as may be necessary to cause the 
suspension of any further payment, advance, or guarantee of 
funds until such violations have ceased.  

b. Priority to withheld funds. The Department has priority to 
funds withheld or to be withheld in accordance with paragraph 

mailto:DBAconformance@dol.gov
mailto:DBAconformance@dol.gov
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2.a. of this section or Section V, paragraph 3.a., or both, over 
claims to those funds by:  

(1) A contractor's surety(ies), including without limitation 
performance bond sureties and payment bond sureties; 

(2) A contracting agency for its reprocurement costs;  

(3) A trustee(s) (either a court-appointed trustee or a U.S. 
trustee, or both) in bankruptcy of a contractor, or a contractor's 
bankruptcy estate; 

(4) A contractor's assignee(s); 

(5) A contractor's successor(s); or 

(6) A claim asserted under the Prompt Payment Act, 31 
U.S.C. 3901–3907. 

3. Records and certified payrolls (29 CFR 5.5) 

a. Basic record requirements (1) Length of record retention. 
All regular payrolls and other basic records must be 
maintained by the contractor and any subcontractor during the 
course of the work and preserved for all laborers and 
mechanics working at the site of the work (or otherwise 
working in construction or development of the project under a 
development statute) for a period of at least 3 years after all 
the work on the prime contract is completed.  

(2) Information required. Such records must contain the 
name; Social Security number; last known address, telephone 
number, and email address of each such worker; each 
worker's correct classification(s) of work actually performed; 
hourly rates of wages paid (including rates of contributions or 
costs anticipated for bona fide fringe benefits or cash 
equivalents thereof of the types described in 40 U.S.C. 
3141(2)(B) of the Davis-Bacon Act); daily and weekly number 
of hours actually worked in total and on each covered contract; 
deductions made; and actual wages paid.  

(3) Additional records relating to fringe benefits. Whenever 
the Secretary of Labor has found under paragraph 1.e. of this 
section that the wages of any laborer or mechanic include the 
amount of any costs reasonably anticipated in providing 
benefits under a plan or program described in 40 U.S.C. 
3141(2)(B) of the Davis-Bacon Act, the contractor must 
maintain records which show that the commitment to provide 
such benefits is enforceable, that the plan or program is 
financially responsible, and that the plan or program has been 
communicated in writing to the laborers or mechanics affected, 
and records which show the costs anticipated or the actual 
cost incurred in providing such benefits.  

(4) Additional records relating to apprenticeship. Contractors 
with apprentices working under approved programs must 
maintain written evidence of the registration of apprenticeship 
programs, the registration of the apprentices, and the ratios 
and wage rates prescribed in the applicable programs.  

b. Certified payroll requirements (1) Frequency and method 
of submission. The contractor or subcontractor must submit 
weekly, for each week in which any DBA- or Related Acts-
covered work is performed, certified payrolls to the contracting 

agency. The prime contractor is responsible for the submission 
of all certified payrolls by all subcontractors. A contracting 
agency or prime contractor may permit or require contractors 
to submit certified payrolls through an electronic system, as 
long as the electronic system requires a legally valid electronic 
signature; the system allows the contractor, the contracting 
agency, and the Department of Labor to access the certified 
payrolls upon request for at least 3 years after the work on the 
prime contract has been completed; and the contracting 
agency or prime contractor permits other methods of 
submission in situations where the contractor is unable or 
limited in its ability to use or access the electronic system.  

(2) Information required. The certified payrolls submitted 
must set out accurately and completely all of the information 
required to be maintained under paragraph 3.a.(2) of this 
section, except that full Social Security numbers and last 
known addresses, telephone numbers, and email addresses 
must not be included on weekly transmittals. Instead, the 
certified payrolls need only include an individually identifying 
number for each worker ( e.g., the last four digits of the 
worker's Social Security number). The required weekly 
certified payroll information may be submitted using Optional 
Form WH–347 or in any other format desired. Optional Form 
WH–347 is available for this purpose from the Wage and Hour 
Division website at https://www.dol.gov/sites/dolgov/files/WHD/
legacy/files/wh347/.pdf or its successor website. It is not a 
violation of this section for a prime contractor to require a 
subcontractor to provide full Social Security numbers and last 
known addresses, telephone numbers, and email addresses to 
the prime contractor for its own records, without weekly 
submission by the subcontractor to the contracting agency.  

(3) Statement of Compliance. Each certified payroll 
submitted must be accompanied by a “Statement of 
Compliance,” signed by the contractor or subcontractor, or the 
contractor's or subcontractor's agent who pays or supervises 
the payment of the persons working on the contract, and must 
certify the following:  

(i) That the certified payroll for the payroll period contains 
the information required to be provided under paragraph 3.b. 
of this section, the appropriate information and basic records 
are being maintained under paragraph 3.a. of this section, 
and such information and records are correct and complete;  

(ii) That each laborer or mechanic (including each helper 
and apprentice) working on the contract during the payroll 
period has been paid the full weekly wages earned, without 
rebate, either directly or indirectly, and that no deductions 
have been made either directly or indirectly from the full 
wages earned, other than permissible deductions as set 
forth in 29 CFR part 3; and  

(iii) That each laborer or mechanic has been paid not less 
than the applicable wage rates and fringe benefits or cash 
equivalents for the classification(s) of work actually 
performed, as specified in the applicable wage determination 
incorporated into the contract.  

(4) Use of Optional Form WH–347. The weekly submission 
of a properly executed certification set forth on the reverse 
side of Optional Form WH–347 will satisfy the requirement for 
submission of the “Statement of Compliance” required by 
paragraph 3.b.(3) of this section.  

https://www.govinfo.gov/link/uscode/31/3901
https://www.govinfo.gov/link/uscode/31/3901
https://www.govinfo.gov/link/uscode/40/3141
https://www.govinfo.gov/link/uscode/40/3141
https://www.govinfo.gov/link/uscode/40/3141
https://www.govinfo.gov/link/uscode/40/3141
https://www.dol.gov/sites/dolgov/files/WHD/legacy/files/wh347/.pdf
https://www.dol.gov/sites/dolgov/files/WHD/legacy/files/wh347/.pdf
https://www.ecfr.gov/current/title-29/part-3
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(5) Signature. The signature by the contractor, 
subcontractor, or the contractor's or subcontractor's agent 
must be an original handwritten signature or a legally valid 
electronic signature.  

(6) Falsification. The falsification of any of the above 
certifications may subject the contractor or subcontractor to 
civil or criminal prosecution under 18 U.S.C. 1001 and 31 
U.S.C. 3729.  

(7) Length of certified payroll retention. The contractor or 
subcontractor must preserve all certified payrolls during the 
course of the work and for a period of 3 years after all the work 
on the prime contract is completed.  

c. Contracts, subcontracts, and related documents. The 
contractor or subcontractor must maintain this contract or 
subcontract and related documents including, without 
limitation, bids, proposals, amendments, modifications, and 
extensions. The contractor or subcontractor must preserve 
these contracts, subcontracts, and related documents during 
the course of the work and for a period of 3 years after all the 
work on the prime contract is completed.  

d. Required disclosures and access (1) Required record 
disclosures and access to workers. The contractor or 
subcontractor must make the records required under 
paragraphs 3.a. through 3.c. of this section, and any other 
documents that the contracting agency, the State DOT, the 
FHWA, or the Department of Labor deems necessary to 
determine compliance with the labor standards provisions of 
any of the applicable statutes referenced by § 5.1, available for 
inspection, copying, or transcription by authorized 
representatives of the contracting agency, the State DOT, the 
FHWA, or the Department of Labor, and must permit such 
representatives to interview workers during working hours on 
the job.  

(2) Sanctions for non-compliance with records and worker 
access requirements. If the contractor or subcontractor fails to 
submit the required records or to make them available, or 
refuses to permit worker interviews during working hours on 
the job, the Federal agency may, after written notice to the 
contractor, sponsor, applicant, owner, or other entity, as the 
case may be, that maintains such records or that employs 
such workers, take such action as may be necessary to cause 
the suspension of any further payment, advance, or guarantee 
of funds. Furthermore, failure to submit the required records 
upon request or to make such records available, or to permit 
worker interviews during working hours on the job, may be 
grounds for debarment action pursuant to § 5.12. In addition, 
any contractor or other person that fails to submit the required 
records or make those records available to WHD within the 
time WHD requests that the records be produced will be 
precluded from introducing as evidence in an administrative 
proceeding under 29 CFR part 6 any of the required records 
that were not provided or made available to WHD. WHD will 
take into consideration a reasonable request from the 
contractor or person for an extension of the time for 
submission of records. WHD will determine the 
reasonableness of the request and may consider, among other 
things, the location of the records and the volume of 
production.  

(3) Required information disclosures. Contractors and 
subcontractors must maintain the full Social Security number 
and last known address, telephone number, and email address 

of each covered worker, and must provide them upon request 
to the contracting agency, the State DOT, the FHWA, the 
contractor, or the Wage and Hour Division of the Department 
of Labor for purposes of an investigation or other compliance 
action. 

4. Apprentices and equal employment opportunity (29 CFR 
5.5) 

a. Apprentices (1) Rate of pay. Apprentices will be permitted 
to work at less than the predetermined rate for the work they 
perform when they are employed pursuant to and individually 
registered in a bona fide apprenticeship program registered 
with the U.S. Department of Labor, Employment and Training 
Administration, Office of Apprenticeship (OA), or with a State 
Apprenticeship Agency recognized by the OA. A person who is 
not individually registered in the program, but who has been 
certified by the OA or a State Apprenticeship Agency (where 
appropriate) to be eligible for probationary employment as an 
apprentice, will be permitted to work at less than the 
predetermined rate for the work they perform in the first 90 
days of probationary employment as an apprentice in such a 
program. In the event the OA or a State Apprenticeship 
Agency recognized by the OA withdraws approval of an 
apprenticeship program, the contractor will no longer be 
permitted to use apprentices at less than the applicable 
predetermined rate for the work performed until an acceptable 
program is approved.  

(2) Fringe benefits. Apprentices must be paid fringe benefits 
in accordance with the provisions of the apprenticeship 
program. If the apprenticeship program does not specify fringe 
benefits, apprentices must be paid the full amount of fringe 
benefits listed on the wage determination for the applicable 
classification. If the Administrator determines that a different 
practice prevails for the applicable apprentice classification, 
fringe benefits must be paid in accordance with that 
determination.  

(3) Apprenticeship ratio. The allowable ratio of apprentices to 
journeyworkers on the job site in any craft classification must 
not be greater than the ratio permitted to the contractor as to 
the entire work force under the registered program or the ratio 
applicable to the locality of the project pursuant to paragraph 
4.a.(4) of this section. Any worker listed on a payroll at an 
apprentice wage rate, who is not registered or otherwise 
employed as stated in paragraph 4.a.(1) of this section, must 
be paid not less than the applicable wage rate on the wage 
determination for the classification of work actually performed. 
In addition, any apprentice performing work on the job site in 
excess of the ratio permitted under this section must be paid 
not less than the applicable wage rate on the wage 
determination for the work actually performed.  

(4) Reciprocity of ratios and wage rates. Where a contractor 
is performing construction on a project in a locality other than 
the locality in which its program is registered, the ratios and 
wage rates (expressed in percentages of the journeyworker's 
hourly rate) applicable within the locality in which the 
construction is being performed must be observed. If there is 
no applicable ratio or wage rate for the locality of the project, 
the ratio and wage rate specified in the contractor's registered 
program must be observed.  

b. Equal employment opportunity. The use of apprentices 
and journeyworkers under this part must be in conformity with 

https://www.govinfo.gov/link/uscode/18/1001
https://www.govinfo.gov/link/uscode/31/3729
https://www.govinfo.gov/link/uscode/31/3729
https://www.ecfr.gov/current/title-29/part-6
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the equal employment opportunity requirements of Executive 
Order 11246, as amended, and 29 CFR part 30. 

c.  Apprentices and Trainees (programs of the U.S. DOT). 

Apprentices and trainees working under apprenticeship and 
skill training programs which have been certified by the 
Secretary of Transportation as promoting EEO in connection 
with Federal-aid highway construction programs are not 
subject to the requirements of paragraph 4 of this Section IV. 
23 CFR 230.111(e)(2). The straight time hourly wage rates for 
apprentices and trainees under such programs will be 
established by the particular programs. The ratio of 
apprentices and trainees to journeyworkers shall not be 
greater than permitted by the terms of the particular program.   

5. Compliance with Copeland Act requirements.  The 
contractor shall comply with the requirements of 29 CFR part 
3, which are incorporated by reference in this contract as 
provided in 29 CFR 5.5. 

6. Subcontracts. The contractor or subcontractor must insert 
FHWA-1273 in any subcontracts, along with the applicable 
wage determination(s) and such other clauses or contract 
modifications as the contracting agency may by appropriate 
instructions require, and a clause requiring the subcontractors 
to include these clauses and wage determination(s) in any 
lower tier subcontracts. The prime contractor is responsible for 
the compliance by any subcontractor or lower tier 
subcontractor with all the contract clauses in this section. In 
the event of any violations of these clauses, the prime 
contractor and any subcontractor(s) responsible will be liable 
for any unpaid wages and monetary relief, including interest 
from the date of the underpayment or loss, due to any workers 
of lower-tier subcontractors, and may be subject to debarment, 
as appropriate.  29 CFR 5.5. 

7. Contract termination: debarment.  A breach of the 
contract clauses in 29 CFR 5.5 may be grounds for termination 
of the contract, and for debarment as a contractor and a 
subcontractor as provided in 29 CFR 5.12. 

8. Compliance with Davis-Bacon and Related Act 
requirements.  All rulings and interpretations of the Davis-
Bacon and Related Acts contained in 29 CFR parts 1, 3, and 5 
are herein incorporated by reference in this contract as 
provided in 29 CFR 5.5. 

9. Disputes concerning labor standards. As provided in 29 
CFR 5.5, disputes arising out of the labor standards provisions 
of this contract shall not be subject to the general disputes 
clause of this contract. Such disputes shall be resolved in 
accordance with the procedures of the Department of Labor 
set forth in 29 CFR parts 5, 6, and 7. Disputes within the 
meaning of this clause include disputes between the contractor 
(or any of its subcontractors) and the contracting agency, the 
U.S. Department of Labor, or the employees or their 
representatives. 

10. Certification of eligibility. a. By entering into this contract, 
the contractor certifies that neither it nor any person or firm 
who has an interest in the contractor's firm is a person or firm 
ineligible to be awarded Government contracts by virtue of 40 
U.S.C. 3144(b) or § 5.12(a).  

b. No part of this contract shall be subcontracted to any 
person or firm ineligible for award of a Government contract by 
virtue of 40 U.S.C. 3144(b) or § 5.12(a). 

c. The penalty for making false statements is prescribed in 
the U.S. Code, Title 18 Crimes and Criminal Procedure, 18 
U.S.C. 1001. 

11. Anti-retaliation. It is unlawful for any person to discharge, 
demote, intimidate, threaten, restrain, coerce, blacklist, harass, 
or in any other manner discriminate against, or to cause any 
person to discharge, demote, intimidate, threaten, restrain, 
coerce, blacklist, harass, or in any other manner discriminate 
against, any worker or job applicant for:  

a. Notifying any contractor of any conduct which the worker 
reasonably believes constitutes a violation of the DBA, Related 
Acts, this part, or 29 CFR part 1 or 3; 

b. Filing any complaint, initiating or causing to be initiated 
any proceeding, or otherwise asserting or seeking to assert on 
behalf of themselves or others any right or protection under the 
DBA, Related Acts, this part, or 29 CFR part 1 or 3; 

c. Cooperating in any investigation or other compliance 
action, or testifying in any proceeding under the DBA, Related 
Acts, this part, or 29 CFR part 1 or 3; or 

d. Informing any other person about their rights under the 
DBA, Related Acts, this part, or 29 CFR part 1 or 3. 

 
V.  CONTRACT WORK HOURS AND SAFETY STANDARDS 
ACT  

Pursuant to 29 CFR 5.5(b), the following clauses apply to any 
Federal-aid construction contract in an amount in excess of 
$100,000 and subject to the overtime provisions of the 
Contract Work Hours and Safety Standards Act. These 
clauses shall be inserted in addition to the clauses required by 
29 CFR 5.5(a) or 29 CFR 4.6.  As used in this paragraph, the 
terms laborers and mechanics include watchpersons and 
guards. 

1. Overtime requirements.  No contractor or subcontractor 
contracting for any part of the contract work which may require 
or involve the employment of laborers or mechanics shall 
require or permit any such laborer or mechanic in any 
workweek in which he or she is employed on such work to 
work in excess of forty hours in such workweek unless such 
laborer or mechanic receives compensation at a rate not less 
than one and one-half times the basic rate of pay for all hours 
worked in excess of forty hours in such workweek.  29 CFR 
5.5. 

2. Violation; liability for unpaid wages; liquidated 
damages. In the event of any violation of the clause set forth 
in paragraph 1. of this section the contractor and any 
subcontractor responsible therefor shall be liable for the 
unpaid wages and interest from the date of the underpayment. 
In addition, such contractor and subcontractor shall be liable to 
the United States (in the case of work done under contract for 
the District of Columbia or a territory, to such District or to such 
territory), for liquidated damages. Such liquidated damages 
shall be computed with respect to each individual laborer or 

https://www.ecfr.gov/current/title-29/part-30
https://www.govinfo.gov/link/uscode/40/3144
https://www.govinfo.gov/link/uscode/40/3144
https://www.govinfo.gov/link/uscode/40/3144
https://www.govinfo.gov/link/uscode/18/1001
https://www.govinfo.gov/link/uscode/18/1001
https://www.ecfr.gov/current/title-29/part-1
https://www.ecfr.gov/current/title-29/part-3
https://www.ecfr.gov/current/title-29/part-1
https://www.ecfr.gov/current/title-29/part-3
https://www.ecfr.gov/current/title-29/part-1
https://www.ecfr.gov/current/title-29/part-3
https://www.ecfr.gov/current/title-29/part-1
https://www.ecfr.gov/current/title-29/part-3
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mechanic, including watchpersons and guards, employed in 
violation of the clause set forth in paragraph 1. of this section, 
in the sum currently provided in 29 CFR 5.5(b)(2)* for each 
calendar day on which such individual was required or 
permitted to work in excess of the standard workweek of forty 
hours without payment of the overtime wages required by the 
clause set forth in paragraph 1. of this section.  

* $31 as of January 15, 2023 (See 88 FR 88 FR 2210) as may 
be adjusted annually by the Department of Labor, pursuant to 
the Federal Civil Penalties Inflation Adjustment Act of 1990. 

3. Withholding for unpaid wages and liquidated damages  

a. Withholding process. The FHWA or the contracting 
agency may, upon its own action, or must, upon written 
request of an authorized representative of the Department of 
Labor, withhold or cause to be withheld from the contractor so 
much of the accrued payments or advances as may be 
considered necessary to satisfy the liabilities of the prime 
contractor or any subcontractor for any unpaid wages; 
monetary relief, including interest; and liquidated damages 
required by the clauses set forth in this section on this 
contract, any other Federal contract with the same prime 
contractor, or any other federally assisted contract subject to 
the Contract Work Hours and Safety Standards Act that is held 
by the same prime contractor (as defined in § 5.2). The 
necessary funds may be withheld from the contractor under 
this contract, any other Federal contract with the same prime 
contractor, or any other federally assisted contract that is 
subject to the Contract Work Hours and Safety Standards Act 
and is held by the same prime contractor, regardless of 
whether the other contract was awarded or assisted by the 
same agency, and such funds may be used to satisfy the 
contractor liability for which the funds were withheld.  

b. Priority to withheld funds. The Department has priority to 
funds withheld or to be withheld in accordance with Section IV 
paragraph 2.a. or paragraph 3.a. of this section, or both, over 
claims to those funds by:  

(1) A contractor's surety(ies), including without limitation 
performance bond sureties and payment bond sureties; 

(2) A contracting agency for its reprocurement costs; 

(3) A trustee(s) (either a court-appointed trustee or a U.S. 
trustee, or both) in bankruptcy of a contractor, or a contractor's 
bankruptcy estate; 

(4) A contractor's assignee(s); 

(5) A contractor's successor(s); or 

(6) A claim asserted under the Prompt Payment Act, 31 
U.S.C. 3901–3907. 

4. Subcontracts. The contractor or subcontractor must insert 
in any subcontracts the clauses set forth in paragraphs 1. 
through 5. of this section and a clause requiring the 
subcontractors to include these clauses in any lower tier 
subcontracts. The prime contractor is responsible for 
compliance by any subcontractor or lower tier subcontractor 
with the clauses set forth in paragraphs 1. through 5. In the 

event of any violations of these clauses, the prime contractor 
and any subcontractor(s) responsible will be liable for any 
unpaid wages and monetary relief, including interest from the 
date of the underpayment or loss, due to any workers of lower-
tier subcontractors, and associated liquidated damages and 
may be subject to debarment, as appropriate.  

5. Anti-retaliation. It is unlawful for any person to discharge, 
demote, intimidate, threaten, restrain, coerce, blacklist, harass, 
or in any other manner discriminate against, or to cause any 
person to discharge, demote, intimidate, threaten, restrain, 
coerce, blacklist, harass, or in any other manner discriminate 
against, any worker or job applicant for:  

a. Notifying any contractor of any conduct which the worker 
reasonably believes constitutes a violation of the Contract 
Work Hours and Safety Standards Act (CWHSSA) or its 
implementing regulations in this part; 

b. Filing any complaint, initiating or causing to be initiated 
any proceeding, or otherwise asserting or seeking to assert on 
behalf of themselves or others any right or protection under 
CWHSSA or this part; 

c. Cooperating in any investigation or other compliance 
action, or testifying in any proceeding under CWHSSA or this 
part; or 

d. Informing any other person about their rights under 
CWHSSA or this part. 

 
VI. SUBLETTING OR ASSIGNING THE CONTRACT 
 
This provision is applicable to all Federal-aid construction 
contracts on the National Highway System pursuant to 23 CFR 
635.116. 
 
1. The contractor shall perform with its own organization 
contract work amounting to not less than 30 percent (or a 
greater percentage if specified elsewhere in the contract) of 
the total original contract price, excluding any specialty items 
designated by the contracting agency.  Specialty items may be 
performed by subcontract and the amount of any such 
specialty items performed may be deducted from the total 
original contract price before computing the amount of work 
required to be performed by the contractor's own organization 
(23 CFR 635.116).  
 

a.  The term “perform work with its own organization” in 
paragraph 1 of Section VI refers to workers employed or 
leased by the prime contractor, and equipment owned or 
rented by the prime contractor, with or without operators.  
Such term does not include employees or equipment of a 
subcontractor or lower tier subcontractor, agents of the prime 
contractor, or any other assignees.  The term may include 
payments for the costs of hiring leased employees from an 
employee leasing firm meeting all relevant Federal and State 
regulatory requirements.  Leased employees may only be 
included in this term if the prime contractor meets all of the 
following conditions: (based on longstanding interpretation) 
 
  (1) the prime contractor maintains control over the 
supervision of the day-to-day activities of the leased 
employees; 

(2) the prime contractor remains responsible for the quality 
of the work of the leased employees; 

https://www.govinfo.gov/link/uscode/31/3901
https://www.govinfo.gov/link/uscode/31/3901
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   (3) the prime contractor retains all power to accept or 
exclude individual employees from work on the project; and 

(4) the prime contractor remains ultimately responsible for 
the payment of predetermined minimum wages, the 
submission of payrolls, statements of compliance and all 
other Federal regulatory requirements. 

 
b. "Specialty Items" shall be construed to be limited to work 

that requires highly specialized knowledge, abilities, or 
equipment not ordinarily available in the type of contracting 
organizations qualified and expected to bid or propose on the 
contract as a whole and in general are to be limited to minor 
components of the overall contract.  23 CFR 635.102. 
 
2. Pursuant to 23 CFR 635.116(a), the contract amount upon 
which the requirements set forth in paragraph (1) of Section VI 
is computed includes the cost of material and manufactured 
products which are to be purchased or produced by the 
contractor under the contract provisions. 
 
3. Pursuant to 23 CFR 635.116(c), the contractor shall furnish 
(a) a competent superintendent or supervisor who is employed 
by the firm, has full authority to direct performance of the work 
in accordance with the contract requirements, and is in charge 
of all construction operations (regardless of who performs the 
work) and (b) such other of its own organizational resources 
(supervision, management, and engineering services) as the 
contracting officer determines is necessary to assure the 
performance of the contract. 
 
4. No portion of the contract shall be sublet, assigned or 
otherwise disposed of except with the written consent of the 
contracting officer, or authorized representative, and such 
consent when given shall not be construed to relieve the 
contractor of any responsibility for the fulfillment of the 
contract.  Written consent will be given only after the 
contracting agency has assured that each subcontract is 
evidenced in writing and that it contains all pertinent provisions 
and requirements of the prime contract. (based on long-
standing interpretation of 23 CFR 635.116). 
 
5. The 30-percent self-performance requirement of paragraph 
(1) is not applicable to design-build contracts; however, 
contracting agencies may establish their own self-performance 
requirements.  23 CFR 635.116(d).  
 
 
VII. SAFETY: ACCIDENT PREVENTION 
 
This provision is applicable to all Federal-aid construction 
contracts and to all related subcontracts. 
 
1.  In the performance of this contract the contractor shall 
comply with all applicable Federal, State, and local laws 
governing safety, health, and sanitation (23 CFR Part 635). 
The contractor shall provide all safeguards, safety devices and 
protective equipment and take any other needed actions as it 
determines, or as the contracting officer may determine, to be 
reasonably necessary to protect the life and health of 
employees on the job and the safety of the public and to 
protect property in connection with the performance of the 
work covered by the contract.  23 CFR 635.108. 
 
2.  It is a condition of this contract, and shall be made a 
condition of each subcontract, which the contractor enters into 
pursuant to this contract, that the contractor and any 
subcontractor shall not permit any employee, in performance 
of the contract, to work in surroundings or under conditions 
which are unsanitary, hazardous or dangerous to his/her 
health or safety, as determined under construction safety and 

health standards (29 CFR Part 1926) promulgated by the 
Secretary of Labor, in accordance with Section 107 of the 
Contract Work Hours and Safety Standards Act (40 U.S.C. 
3704).  29 CFR 1926.10. 
 
3.  Pursuant to 29 CFR 1926.3, it is a condition of this contract 
that the Secretary of Labor or authorized representative 
thereof, shall have right of entry to any site of contract 
performance to inspect or investigate the matter of compliance 
with the construction safety and health standards and to carry 
out the duties of the Secretary under Section 107 of the 
Contract Work Hours and Safety Standards Act (40 U.S.C. 
3704). 
 
 
VIII. FALSE STATEMENTS CONCERNING HIGHWAY 
PROJECTS 
 
This provision is applicable to all Federal-aid construction 
contracts and to all related subcontracts. 
 
In order to assure high quality and durable construction in 
conformity with approved plans and specifications and a high 
degree of reliability on statements and representations made 
by engineers, contractors, suppliers, and workers on Federal-
aid highway projects, it is essential that all persons concerned 
with the project perform their functions as carefully, thoroughly, 
and honestly as possible.  Willful falsification, distortion, or 
misrepresentation with respect to any facts related to the 
project is a violation of Federal law.  To prevent any 
misunderstanding regarding the seriousness of these and 
similar acts, Form FHWA-1022 shall be posted on each 
Federal-aid highway project (23 CFR Part 635) in one or more 
places where it is readily available to all persons concerned 
with the project: 
 
 
18 U.S.C. 1020 reads as follows: 
 
  "Whoever, being an officer, agent, or employee of the United 
States, or of any State or Territory, or whoever, whether a 
person, association, firm, or corporation, knowingly makes any 
false statement, false representation, or false report as to the 
character, quality, quantity, or cost of the material used or to 
be used, or the quantity or quality of the work performed or to 
be performed, or the cost thereof in connection with the 
submission of plans, maps, specifications, contracts, or costs 
of construction on any highway or related project submitted for 
approval to the Secretary of Transportation; or 
 
  Whoever knowingly makes any false statement, false 
representation, false report or false claim with respect to the 
character, quality, quantity, or cost of any work performed or to 
be performed, or materials furnished or to be furnished, in 
connection with the construction of any highway or related 
project approved by the Secretary of Transportation; or 
 
  Whoever knowingly makes any false statement or false 
representation as to material fact in any statement, certificate, 
or report submitted pursuant to provisions of the Federal-aid 
Roads Act approved July 11, 1916, (39 Stat. 355), as 
amended and supplemented; 
 
  Shall be fined under this title or imprisoned not more than 5 
years or both." 
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IX. IMPLEMENTATION OF CLEAN AIR ACT AND FEDERAL 
WATER POLLUTION CONTROL ACT (42 U.S.C. 7606; 2 
CFR 200.88; EO 11738) 
 
This provision is applicable to all Federal-aid construction 
contracts in excess of $150,000 and to all related 
subcontracts.  48 CFR 2.101; 2 CFR 200.327. 
 
By submission of this bid/proposal or the execution of this 
contract or subcontract, as appropriate, the bidder, proposer, 
Federal-aid construction contractor, subcontractor, supplier, or 
vendor agrees to comply with all applicable standards, orders 
or regulations issued pursuant to the Clean Air Act (42 U.S.C. 
7401-7671q) and the Federal Water Pollution Control Act, as 
amended (33 U.S.C. 1251-1387). Violations must be reported 
to the Federal Highway Administration and the Regional Office 
of the Environmental Protection Agency.  2 CFR Part 200, 
Appendix II. 
 
The contractor agrees to include or cause to be included the 
requirements of this Section in every subcontract, and further 
agrees to take such action as the contracting agency may 
direct as a means of enforcing such requirements.  2 CFR 
200.327. 
 
 
X. CERTIFICATION REGARDING DEBARMENT, 
SUSPENSION, INELIGIBILITY AND VOLUNTARY 
EXCLUSION 
 
This provision is applicable to all Federal-aid construction 
contracts, design-build contracts, subcontracts, lower-tier 
subcontracts, purchase orders, lease agreements, consultant 
contracts or any other covered transaction requiring FHWA 
approval or that is estimated to cost $25,000 or more –  as 
defined in 2 CFR Parts 180 and 1200.  2 CFR 180.220 and 
1200.220. 
 
 
1. Instructions for Certification – First Tier Participants:  
  
    a. By signing and submitting this proposal, the prospective 
first tier participant is providing the certification set out below. 
 
    b. The inability of a person to provide the certification set out 
below will not necessarily result in denial of participation in this 
covered transaction. The prospective first tier participant shall 
submit an explanation of why it cannot provide the certification 
set out below. The certification or explanation will be 
considered in connection with the department or agency's 
determination whether to enter into this transaction. However, 
failure of the prospective first tier participant to furnish a 
certification or an explanation shall disqualify such a person 
from participation in this transaction.  2 CFR 180.320. 
 
    c. The certification in this clause is a material representation 
of fact upon which reliance was placed when the contracting 
agency determined to enter into this transaction. If it is later 
determined that the prospective participant knowingly rendered 
an erroneous certification, in addition to other remedies 
available to the Federal Government, the contracting agency 
may terminate this transaction for cause of default.  2 CFR 
180.325. 
 
    d. The prospective first tier participant shall provide 
immediate written notice to the contracting agency to whom 
this proposal is submitted if any time the prospective first tier 
participant learns that its certification was erroneous when 
submitted or has become erroneous by reason of changed 
circumstances.  2 CFR 180.345 and 180.350. 

 
    e. The terms "covered transaction," "debarred," 
"suspended," "ineligible," "participant," "person," "principal," 
and "voluntarily excluded," as used in this clause, are defined 
in 2 CFR Parts 180, Subpart I, 180.900-180.1020, and 1200.  
“First Tier Covered Transactions” refers to any covered 
transaction between a recipient or subrecipient of Federal 
funds and a participant (such as the prime or general contract).  
“Lower Tier Covered Transactions” refers to any covered 
transaction under a First Tier Covered Transaction (such as 
subcontracts).  “First Tier Participant” refers to the participant 
who has entered into a covered transaction with a recipient or 
subrecipient of Federal funds (such as the prime or general 
contractor).  “Lower Tier Participant” refers any participant who 
has entered into a covered transaction with a First Tier 
Participant or other Lower Tier Participants (such as 
subcontractors and suppliers).  
 
    f. The prospective first tier participant agrees by submitting 
this proposal that, should the proposed covered transaction be 
entered into, it shall not knowingly enter into any lower tier 
covered transaction with a person who is debarred, 
suspended, declared ineligible, or voluntarily excluded from 
participation in this covered transaction, unless authorized by 
the department or agency entering into this transaction.  2 
CFR 180.330. 
 
    g. The prospective first tier participant further agrees by 
submitting this proposal that it will include the clause titled 
"Certification Regarding Debarment, Suspension, Ineligibility 
and Voluntary Exclusion-Lower Tier Covered Transactions," 
provided by the department or contracting agency, entering 
into this covered transaction, without modification, in all lower 
tier covered transactions and in all solicitations for lower tier 
covered transactions exceeding the $25,000 threshold.  2 CFR 
180.220 and 180.300. 
 
    h. A participant in a covered transaction may rely upon a 
certification of a prospective participant in a lower tier covered 
transaction that is not debarred, suspended, ineligible, or 
voluntarily excluded from the covered transaction, unless it 
knows that the certification is erroneous.  2 CFR 180.300; 
180.320, and 180.325.  A participant is responsible for 
ensuring that its principals are not suspended, debarred, or 
otherwise ineligible to participate in covered transactions.  2 
CFR 180.335.  To verify the eligibility of its principals, as well 
as the eligibility of any lower tier prospective participants, each 
participant may, but is not required to, check the System for 
Award Management website (https://www.sam.gov/).  2 CFR 
180.300, 180.320, and 180.325.  
 
    i.  Nothing contained in the foregoing shall be construed to 
require the establishment of a system of records in order to 
render in good faith the certification required by this clause. 
The knowledge and information of the prospective participant 
is not required to exceed that which is normally possessed by 
a prudent person in the ordinary course of business dealings. 
 
    j. Except for transactions authorized under paragraph (f) of 
these instructions, if a participant in a covered transaction 
knowingly enters into a lower tier covered transaction with a 
person who is suspended, debarred, ineligible, or voluntarily 
excluded from participation in this transaction, in addition to 
other remedies available to the Federal Government, the 
department or agency may terminate this transaction for cause 
or default.  2 CFR 180.325. 
 
* * * * * 
 

https://www.sam.gov/
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2.  Certification Regarding Debarment, Suspension, 
Ineligibility and Voluntary Exclusion – First Tier 
Participants: 
 
a.  The prospective first tier participant certifies to the best of 
its knowledge and belief, that it and its principals: 
 
    (1)   Are not presently debarred, suspended, proposed for 
debarment, declared ineligible, or voluntarily excluded from 
participating in covered transactions by any Federal 
department or agency, 2 CFR 180.335;. 
 
    (2)   Have not within a three-year period preceding this 
proposal been convicted of or had a civil judgment rendered 
against them for commission of fraud or a criminal offense in 
connection with obtaining, attempting to obtain, or performing 
a public (Federal, State, or local) transaction or contract under 
a public transaction; violation of Federal or State antitrust 
statutes or commission of embezzlement, theft, forgery, 
bribery, falsification or destruction of records, making false 
statements, or receiving stolen property, 2 CFR 180.800;  
 
    (3)   Are not presently indicted for or otherwise criminally or 
civilly charged by a governmental entity (Federal, State or 
local) with commission of any of the offenses enumerated in 
paragraph (a)(2) of this certification, 2 CFR 180.700 and 
180.800; and 
 
    (4)   Have not within a three-year period preceding this 
application/proposal had one or more public transactions 
(Federal, State or local) terminated for cause or default.  2 
CFR 180.335(d). 
 
 (5) Are not a corporation that has been convicted of a felony 
violation under any Federal law within the two-year period 
preceding this proposal (USDOT Order 4200.6 implementing 
appropriations act requirements); and 
 
 (6) Are not a corporation with any unpaid Federal tax liability 
that has been assessed, for which all judicial and 
administrative remedies have been exhausted, or have lapsed, 
and that is not being paid in a timely manner pursuant to an 
agreement with the authority responsible for collecting the tax 
liability (USDOT Order 4200.6 implementing appropriations act 
requirements). 
 
  b.   Where the prospective participant is unable to certify to 
any of the statements in this certification, such prospective 
participant should attach an explanation to this proposal.  2 
CFR 180.335 and 180.340. 
 
* * * * * 
 
  3. Instructions for Certification - Lower Tier Participants: 
 
(Applicable to all subcontracts, purchase orders, and other 
lower tier transactions requiring prior FHWA approval or 
estimated to cost $25,000 or more - 2 CFR Parts 180 and 
1200).  2 CFR 180.220 and 1200.220. 
 
    a. By signing and submitting this proposal, the prospective 
lower tier participant is providing the certification set out below. 
 
    b. The certification in this clause is a material representation 
of fact upon which reliance was placed when this transaction 
was entered into. If it is later determined that the prospective 
lower tier participant knowingly rendered an erroneous 
certification, in addition to other remedies available to the 
Federal Government, the department, or agency with which 

this transaction originated may pursue available remedies, 
including suspension and/or debarment. 
 
    c. The prospective lower tier participant shall provide 
immediate written notice to the person to which this proposal is 
submitted if at any time the prospective lower tier participant 
learns that its certification was erroneous by reason of 
changed circumstances.  2 CFR 180.365. 
 
    d. The terms "covered transaction," "debarred," 
"suspended," "ineligible," "participant," "person," "principal," 
and "voluntarily excluded," as used in this clause, are defined 
in 2 CFR Parts 180, Subpart I, 180.900 – 180.1020, and 1200.  
You may contact the person to which this proposal is 
submitted for assistance in obtaining a copy of those 
regulations.  “First Tier Covered Transactions” refers to any 
covered transaction between a recipient or subrecipient of 
Federal funds and a participant (such as the prime or general 
contract).  “Lower Tier Covered Transactions” refers to any 
covered transaction under a First Tier Covered Transaction 
(such as subcontracts).  “First Tier Participant” refers to the 
participant who has entered into a covered transaction with a 
recipient or subrecipient of Federal funds (such as the prime or 
general contractor).  “Lower Tier Participant” refers any 
participant who has entered into a covered transaction with a 
First Tier Participant or other Lower Tier Participants (such as 
subcontractors and suppliers). 
 
    e. The prospective lower tier participant agrees by 
submitting this proposal that, should the proposed covered 
transaction be entered into, it shall not knowingly enter into 
any lower tier covered transaction with a person who is 
debarred, suspended, declared ineligible, or voluntarily 
excluded from participation in this covered transaction, unless 
authorized by the department or agency with which this 
transaction originated.  2 CFR 1200.220 and 1200.332. 
 
    f. The prospective lower tier participant further agrees by 
submitting this proposal that it will include this clause titled 
"Certification Regarding Debarment, Suspension, Ineligibility 
and Voluntary Exclusion-Lower Tier Covered Transaction," 
without modification, in all lower tier covered transactions and 
in all solicitations for lower tier covered transactions exceeding 
the $25,000 threshold.  2 CFR 180.220 and 1200.220. 
 
    g. A participant in a covered transaction may rely upon a 
certification of a prospective participant in a lower tier covered 
transaction that is not debarred, suspended, ineligible, or 
voluntarily excluded from the covered transaction, unless it 
knows that the certification is erroneous. A participant is 
responsible for ensuring that its principals are not suspended, 
debarred, or otherwise ineligible to participate in covered 
transactions.  To verify the eligibility of its principals, as well as 
the eligibility of any lower tier prospective participants, each 
participant may, but is not required to, check the System for 
Award Management website (https://www.sam.gov/), which is 
compiled by the General Services Administration.  2 CFR 
180.300, 180.320, 180.330, and 180.335. 
 
    h. Nothing contained in the foregoing shall be construed to 
require establishment of a system of records in order to render 
in good faith the certification required by this clause. The 
knowledge and information of participant is not required to 
exceed that which is normally possessed by a prudent person 
in the ordinary course of business dealings. 
 
    i. Except for transactions authorized under paragraph e of 
these instructions, if a participant in a covered transaction 
knowingly enters into a lower tier covered transaction with a 
person who is suspended, debarred, ineligible, or voluntarily 

https://www.sam.gov/
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excluded from participation in this transaction, in addition to 
other remedies available to the Federal Government, the 
department or agency with which this transaction originated 
may pursue available remedies, including suspension and/or 
debarment.  2 CFR 180.325. 
 
* * * * * 
 
4.  Certification Regarding Debarment, Suspension, 
Ineligibility and Voluntary Exclusion--Lower Tier 
Participants: 
 
a. The prospective lower tier participant certifies, by 
submission of this proposal, that neither it nor its principals: 
 

(1) is presently debarred, suspended, proposed for 
debarment, declared ineligible, or voluntarily excluded from 
participating in covered transactions by any Federal 
department or agency, 2 CFR 180.355; 
 

(2) is a corporation that has been convicted of a felony 
violation under any Federal law within the two-year period 
preceding this proposal (USDOT Order 4200.6 implementing 
appropriations act requirements); and 
 

(3) is a corporation with any unpaid Federal tax liability that 
has been assessed, for which all judicial and administrative 
remedies have been exhausted, or have lapsed, and that is 
not being paid in a timely manner pursuant to an agreement 
with the authority responsible for collecting the tax liability. 
(USDOT Order 4200.6 implementing appropriations act 
requirements) 
 
  b. Where the prospective lower tier participant is unable to 
certify to any of the statements in this certification, such 
prospective participant should attach an explanation to this 
proposal.   
 
* * * * * 
 
 
XI. CERTIFICATION REGARDING USE OF CONTRACT 
FUNDS FOR LOBBYING 
 
This provision is applicable to all Federal-aid construction 
contracts and to all related subcontracts which exceed 
$100,000.  49 CFR Part 20, App. A. 
 
  1. The prospective participant certifies, by signing and 
submitting this bid or proposal, to the best of his or her 
knowledge and belief, that: 
 
    a. No Federal appropriated funds have been paid or will be 
paid, by or on behalf of the undersigned, to any person for 
influencing or attempting to influence an officer or employee of 
any Federal agency, a Member of Congress, an officer or 
employee of Congress, or an employee of a Member of 
Congress in connection with the awarding of any Federal 
contract, the making of any Federal grant, the making of any 
Federal loan, the entering into of any cooperative agreement, 
and the extension, continuation, renewal, amendment, or 
modification of any Federal contract, grant, loan, or 
cooperative agreement. 
 
    b. If any funds other than Federal appropriated funds have 
been paid or will be paid to any person for influencing or 
attempting to influence an officer or employee of any Federal 
agency, a Member of Congress, an officer or employee of 
Congress, or an employee of a Member of Congress in 
connection with this Federal contract, grant, loan, or 

cooperative agreement, the undersigned shall complete and 
submit Standard Form-LLL, "Disclosure Form to Report 
Lobbying," in accordance with its instructions. 
 
  2. This certification is a material representation of fact upon 
which reliance was placed when this transaction was made or 
entered into.  Submission of this certification is a prerequisite 
for making or entering into this transaction imposed by 31 
U.S.C. 1352.  Any person who fails to file the required 
certification shall be subject to a civil penalty of not less than 
$10,000 and not more than $100,000 for each such failure. 
 
  3. The prospective participant also agrees by submitting its 
bid or proposal that the participant shall require that the 
language of this certification be included in all lower tier 
subcontracts, which exceed $100,000 and that all such 
recipients shall certify and disclose accordingly. 
 
 
XII.  USE OF UNITED STATES-FLAG VESSELS:  
 
This provision is applicable to all Federal-aid construction 
contracts, design-build contracts, subcontracts, lower-tier 
subcontracts, purchase orders, lease agreements, or any other 
covered transaction.  46 CFR Part 381. 
 
This requirement applies to material or equipment that is 
acquired for a specific Federal-aid highway project.  46 CFR 
381.7.  It is not applicable to goods or materials that come into 
inventories independent of an FHWA funded-contract.  
 
When oceanic shipments (or shipments across the Great 
Lakes) are necessary for materials or equipment acquired for a 
specific Federal-aid construction project, the bidder, proposer, 
contractor, subcontractor, or vendor agrees:  
 
1. To utilize privately owned United States-flag commercial 
vessels to ship at least 50 percent of the gross tonnage 
(computed separately for dry bulk carriers, dry cargo liners, 
and tankers) involved, whenever shipping any equipment, 
material, or commodities pursuant to this contract, to the 
extent such vessels are available at fair and reasonable rates 
for United States-flag commercial vessels.  46 CFR 381.7. 
 
2. To furnish within 20 days following the date of loading for 
shipments originating within the United States or within 30 
working days following the date of loading for shipments 
originating outside the United States, a legible copy of a rated, 
‘on-board’ commercial ocean bill-of-lading in English for each 
shipment of cargo described in paragraph (b)(1) of this section 
to both the Contracting Officer (through the prime contractor in 
the case of subcontractor bills-of-lading) and to the Office of 
Cargo and Commercial Sealift (MAR-620), Maritime 
Administration, Washington, DC 20590. (MARAD requires 
copies of the ocean carrier's (master) bills of lading, certified 
onboard, dated, with rates and charges. These bills of lading 
may contain business sensitive information and therefore may 
be submitted directly to MARAD by the Ocean Transportation 
Intermediary on behalf of the contractor).  46 CFR 381.7. 
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ATTACHMENT A - EMPLOYMENT AND MATERIALS 
PREFERENCE FOR APPALACHIAN DEVELOPMENT 
HIGHWAY SYSTEM OR APPALACHIAN LOCAL ACCESS 
ROAD CONTRACTS (23 CFR 633, Subpart B, Appendix B) 
This provision is applicable to all Federal-aid projects funded 
under the Appalachian Regional Development Act of 1965. 
 
  1. During the performance of this contract, the contractor 
undertaking to do work which is, or reasonably may be, done 
as on-site work, shall give preference to qualified persons who 
regularly reside in the labor area as designated by the DOL 
wherein the contract work is situated, or the subregion, or the 
Appalachian counties of the State wherein the contract work is 
situated, except: 
 
    a. To the extent that qualified persons regularly residing in 
the area are not available. 
 
    b. For the reasonable needs of the contractor to employ 
supervisory or specially experienced personnel necessary to 
assure an efficient execution of the contract work. 
 
    c. For the obligation of the contractor to offer employment to 
present or former employees as the result of a lawful collective 
bargaining contract, provided that the number of nonresident 
persons employed under this subparagraph (1c) shall not 
exceed 20 percent of the total number of employees employed 
by the contractor on the contract work, except as provided in 
subparagraph (4) below. 
 
  2. The contractor shall place a job order with the State 
Employment Service indicating (a) the classifications of the 
laborers, mechanics and other employees required to perform 
the contract work, (b) the number of employees required in 
each classification, (c) the date on which the participant 
estimates such employees will be required, and (d) any other 
pertinent information required by the State Employment 
Service to complete the job order form.  The job order may be 
placed with the State Employment Service in writing or by 
telephone.  If during the course of the contract work, the 
information submitted by the contractor in the original job order 
is substantially modified, the participant shall promptly notify 
the State Employment Service. 
 
  3. The contractor shall give full consideration to all qualified 
job applicants referred to him by the State Employment 
Service.  The contractor is not required to grant employment to 
any job applicants who, in his opinion, are not qualified to 
perform the classification of work required. 
 
  4. If, within one week following the placing of a job order by 
the contractor with the State Employment Service, the State 
Employment Service is unable to refer any qualified job 
applicants to the contractor, or less than the number 
requested, the State Employment Service will forward a 
certificate to the contractor indicating the unavailability of 
applicants.  Such certificate shall be made a part of the 
contractor's permanent project records.  Upon receipt of this 
certificate, the contractor may employ persons who do not 
normally reside in the labor area to fill positions covered by the 
certificate, notwithstanding the provisions of subparagraph (1c) 
above. 
 
    5. The provisions of 23 CFR 633.207(e) allow the 
contracting agency to provide a contractual preference for the 
use of mineral resource materials native to the Appalachian 
region.   
  6. The contractor shall include the provisions of Sections 1 
through 4 of this Attachment A in every subcontract for work 
which is, or reasonably may be, done as on-site work. 
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EXHIBIT E REVISED-1 
CONTRACTUAL TERMS AND CONDITIONS 

(SERVICES CONTRACT) 

____________________________________________________________________________ 

 

1. DEFINITIONS 
 
As used throughout this Contract, the following terms shall have the meaning set forth below: 

 
(a) “Applicable Anti-Corruption and Bribery Laws” means international, federal, state, provincial and local laws, 
rules, regulations, directives and governmental requirements currently in effect and as they become effective relating 
in any way to the Contractor’s provision of goods and/or services to Authority, including without limitation “FCPA” or 
any applicable laws and regulations, including in the jurisdiction in which the Contractor operates and/or manufac-
tures goods for the Authority, relating to anti-corruption and bribery. 
 
(b) “Authority”, “Capital Metro”, “Cap Metro”, “CMTA” means Capital Metropolitan Transportation Authority. 
 
(c) “Authority Data” means all data, content and information (i) submitted by or on behalf of the Authority or its 
customers to the Contractor or loaded into the System, (ii) obtained, developed, produced or processed by the Con-
tractor or by the Application or System in connection with the Contract, or (iii) to which the Contractor has access in 
connection with the Contract, and all derivative versions of such data, content and information, and any derivative 
versions thereof, in any form or format.  

 
(d) “Authority Electronic Property” means (i) any websites controlled by the Authority, (ii) any Authority mobile 
device apps, (iii) any application programming interfaces (API) to the Authority’s information technology systems, (iv) 
any other kiosks, devices or properties for consumer interaction that are created, owned, or controlled by the Author-
ity, and (v) versions and successors of the foregoing, any form or format now known or later developed, that may be 
used by customers obtaining products or services from the Authority.  

 
(e) “Change Order” means a written order to the Contractor signed by the Contracting Officer, issued after execu-
tion of the Contract, authorizing a change in the term or scope of the Contract.  
 
(f) “Contract” or “Contract Documents” means this written agreement between the parties comprised of all the 
documents listed in the Table of Contents, Change Orders and/or Contract Modifications that may be entered into by 
the parties. 
 
(g) “Contract Award Date” means the date of the Contract award notice, which may take the form of a purchase 
order, signed Contract or Notice of Award, issued by the Authority. 
 
(h) “Contract Modification” means any changes in the terms or provisions of the Contract which are reduced to 
writing and fully executed by both parties. 
 
(i) “Contract Sum” means the total compensation payable to the Contractor for performing the Services as origi-
nally contracted for or as subsequently adjusted by Contract Modification.   
 
(j) “Contract Term” means period of performance set forth in the paragraph entitled “Term” contained in Exhibit E. 
 
(k) "Contracting Officer" means a person with the authority to enter into, administer, and/or terminate contracts 
and make related determinations and finding on behalf of the Authority.  The term includes certain authorized repre-
sentatives of the Contracting Officer acting within the limits of their authority as delegated by the Contracting Officer. 
 
(l) “Contractor” means the entity that has assumed the legal obligation to perform the Services as identified in the 
Contract. 
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(m) “Days” means calendar days.  In computing any period of time established under this Contract, the day of the 
event from which the designated period of time begins to run shall not be included, but the last day shall be included 
unless it is a Saturday, Sunday, or Federal or State of Texas holiday, in which event the period shall run to the end 
of the next business day. 
 
(n) “FAR” means the Federal Acquisition Regulations codified in 48 C.F.R. Title 48. 
 
(o) “FCPA” means the United States Foreign Corrupt Practices Act, 15 U.S.C. §§ 78dd-1, et seq., as amended. 

 
(p) “Force Majeure Event” means strikes, lockouts, or other industrial disputes; explosions, epidemics, civil dis-
turbances, acts of domestic or foreign terrorism, wars within the continental United States, riots or insurrections; 
embargos, natural disasters, including but not limited to landslides, earthquakes, floods or washouts; interruptions by 
government or court orders; declarations of emergencies by applicable federal, state or local authorities; and present 
or future orders of any regulatory body having proper jurisdiction. 
 
(q) “Fully Burdened Hourly Labor Rate” means an hourly rate that includes all salary, overhead costs, general and 
administrative expenses, and profit. 
 
(r) “Intellectual Property Rights” means the worldwide legal rights or interests evidenced by or embodied in: (i) any 
idea, software, design, concept, personality right, method, process, technique, apparatus, invention, discovery, or 
improvement, including any patents, trade secrets, and know-how; (ii) any work of authorship, including any copy-
rights, moral rights or neighboring rights, and any derivative works thereto; (iii) any trademark, service mark, trade 
dress, trade name, or other indicia of source or origin; (iv) domain name registrations; and (v) any other proprietary 
or similar rights. The Intellectual Property Rights of a party include all worldwide legal rights or interests that the party 
may have acquired by assignment or license with the right to grant sublicenses. 

 
(s) “Notice of Award” means formal notice of award of the Contract to the Contractor issued by the Contracting 
Officer. 
 
(t) “Notice to Proceed” means written authorization for the Contractor to start the Services. 
 
(u) “Project Manager” means the designated individual to act on behalf of the Authority, to monitor and certify the 
technical progress of the Contractor’s Services under the terms of this Contract.  

 
(v) “Proposal” means the offer of the proposer, submitted on the prescribed form, stating prices for performing the 
work described in the Scope of Services. 
 
(w) “Services” means the services to be performed by the Contractor under this Contract, and includes services 
performed, workmanship, and supplies furnished or utilized in the performance of the Services. 
 
(x) “Subcontract” means the Contract between the Contractor and its Subcontractors. 
 
(y) “Subcontractor” means subcontractors of any tier. 

 
(z) “Works” means any tangible or intangible items or things that have been or will be specifically, generated, 
prepared, created, or developed by the Contractor (or such third parties as the Contractor may be permitted to en-
gage) at any time following the effective date of the Contract, for the exclusive use of, and ownership by, Authority 
under the Contract, including but not limited to any (i) works of authorship (such as literary works, musical works, 
dramatic works, choreographic works, pictorial, graphic and sculptural works, motion pictures and other audiovisual 
works, sound recordings and architectural works, which includes but is not limited to manuals, instructions, printed 
material, graphics, artwork, images, illustrations, photographs, computer software, scripts, object code, source code 
or other programming code, HTML code, data, information, multimedia files, text web pages or web sites, other written 
or machine readable expression of such works fixed in any tangible media, and all other copyrightable works), (ii) 
trademarks, service marks, trade dress, trade names, logos, or other indicia of source or origin, (iii) ideas, designs, 
concepts, personality rights, methods, processes, techniques, apparatuses, inventions, formulas, discoveries, or im-
provements, including any patents, trade secrets and know-how, (iv) domain names, (v) any copies, and similar or 
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derivative works to any of the foregoing, and (vi) all documentation and materials related to any of the foregoing. 
 
2. TYPE OF CONTRACT 
 
(a) This is a hybrid fixed-price contract, portions of which are definite-quantity/definite-delivery and other portions are 

indefinite-quantity/indefinite-delivery. In particular:   
 

(1) Definite-Quantity/Definite-Delivery. The following line items in Exhibit A Pricing Schedule are definite-deliv-
ery/definite quantity as follows:  

a. All Items in Section 6A, Pricing 
b. Item 1 in Sections 6B, 7A, 7B, 7C, 7D and 7E. 

 
(2)    Indefinite-Quantity/Indefinite-Delivery. The quantities provided by the Authority on the Schedule are esti-

mates used as a basis for Contract Award and are, therefore, not hereby purchased under the Contract. The 
following line items in Exhibit A Schedule are Indefinite-Quantity/Indefinite-Delivery:  
 

a. Items 2 – 8 in Exhibit A of Sections 6B, 7A, 7B, 7C, 7D and 7E. 
b. This Contract is subject to the following minimum/maximum paragraph: 

i. Minimum order. The Authority will order a minimum of $1,000 in services under this Con-
tract.  

ii. Maximum order. The Authority will order a maximum not to exceed the total dollar amount 
of this Contract. 

c. There is no limit to the number of orders that may be placed under this Contract. 
 
3. TERM 
 
The term of the Contract shall be five (5) years from the Contract notice to proceed.   
 
4. OPTION TO EXTEND CONTRACT TERM 
 
The Authority shall have the unilateral right and option to extend the Contract for up to five option periods for a twelve 
(12) month duration each at the option prices set forth in Exhibit A - Pricing Schedule upon written notice to the 
Contractor. 
 
5.  OPTION TO EXTEND CONTRACT PERFORMANCE  
 
 If the options granted in Paragraph 4 have been exercised in their entirety, the Authority shall have the unilateral 
right and option to require continued performance of any services within the limits and rates specified in the Contract.    
This option may be exercised more than once, but the extension of performance hereunder shall not exceed a total 
of 6 months.  The Authority may exercise the option by written notice to the Contractor. 

6. INVOICING AND PAYMENT 
 

(a) Except as otherwise set forth in subsection (e) of this section, invoices may be submitted once per month for 
work completed and accepted by the Authority, and marked “Original” to: 
 

Accounts Payable 
Capital Metropolitan Transportation Authority 
P.O. Box 6308 
Austin, Texas 78762-6308 
 
Or via e-mail to: ap_invoices@capmetro.org  

 
and shall conform to policies or regulations adopted from time to time by the Authority.  Invoices shall be legible and 
shall contain, as a minimum, the following information:   
 

(1) the Contract and order number (if any);  

mailto:ap_invoices@capmetro.org
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(2) a complete itemization of all costs including quantities ordered and delivery order numbers (if any);  
 
(3) any discounts offered to the Authority under the terms of the Contract;  

 
(4) evidence of the acceptance of the supplies or Services by the Authority; and  
 
(5) any other information necessary to demonstrate entitlement to payment under the terms of the Contract. 

 
(b) All undisputed invoices shall be paid within the time period allowed by law through the Texas Prompt Payment 
Act, Tex. Gov’t Code § 2251.021(b).  
 
(c) The Contractor shall be responsible for all costs/expenses not otherwise specified in this Contract, including 
by way of example, all costs of equipment provided by the Contractor or Subcontractor(s), all fees, fines, licenses, 
bonds, or taxes required or imposed against the Contractor and Subcontractor(s), travel related expenses, and all 
other Contractor’s costs of doing business. 

 
(d) In the event an overpayment is made to the Contractor under this Contract or the Authority discovers that the 
Authority has paid any invoices or charges not authorized under this Contract, the Authority may offset the amount 
of such overpayment or unauthorized charges against any indebtedness owed by the Authority to the Contractor, 
whether arising under this Contract or otherwise, including withholding payment of an invoice, in whole or in part, or 
the Authority may deduct such amounts from future invoices.  If an overpayment is made to the Contractor under this 
Contract which cannot be offset under this Contract, the Contractor shall remit the full overpayment amount to the 
Authority within thirty (30) calendar days of the date of the written notice of such overpayment or such other period 
as the Authority may agree.  The Authority reserves the right to withhold payment of an invoice, in whole or in part, 
or deduct the overpayment from future invoices to recoup the overpayment. 

 
(e) The Contractor shall invoice the Authority for software license fees on an annual basis in advance, and full 
payment of the software license fee invoice shall be due and paid pursuant to subsection (b) of this paragraph. 
 
7. PERFORMANCE BOND 
 

(a) The Contractor shall provide a Performance Bond in an amount equal to 20% of the 5-year Base Period 
contract amount.  The Contractor shall be required to submit the required bond to the Contracting Officer within ten 
(10) days from the date of Contract Award Date. The surety company providing the bond must be listed in the latest 
United States Treasury Department Circular 570, be authorized to do business in Texas and have an underwriting 
limitation equal to or greater than the penal sum of the bond. If any surety upon any bond furnished in connection 
with the Contract becomes insolvent, or otherwise not authorized to do business in the State, the Contractor shall 
promptly furnish equivalent security to protect the interest of the Authority and of persons supplying labor, materials 
and/or equipment in the prosecution of the Work.  

(b) The bond shall be accompanied by a valid Power-of-Attorney, issued by the surety company and attached, 
signed and sealed, with the corporate embossed seal, to the bond, authorizing the agent who signs the bond to 
commit the surety company to the terms of the bond, and stating on the face of the Power-of-Attorney the limit, if any, 
in the total amount for which he/she is empowered to issue a single bond.  

(c) A surety bond rider increasing the dollar amount of any payment and performance bond will be required for 
any Change that increases the contract amount.  

(d) In addition, the Authority may request a surety bond increasing the dollar amount if:  

(1) any surety upon any bond furnished with this Contract becomes unacceptable to the Authority;  

or  

(2)  any surety fails to furnish reports on its financial condition as required by the Authority. 
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8. INSURANCE 
 
(a) The Contractor shall furnish proof of Capital Metro-stipulated insurance requirements specified below. All in-
surance policies shall be primary and non-contributing with any other valid and collectible insurance or self-insurance 
available to the Authority and shall contain a contract waiver of subrogation in favor of the Authority.  The Contractor 
shall furnish to the Authority certificate(s) of insurance evidencing the required coverage and endorsement(s) and, 
upon request, a certified duplicate original of any of those policies. Prior to the expiration of a certificate of insurance, 
a new certificate of insurance shall be furnished to the Authority showing continued coverage. Each policy shall be 
endorsed to provide thirty (30) days written notice of cancellation or non-renewal to the Authority and the Authority 
shall be named  included as an Additional Insured under each policy via blanket endorsement except Professional 
Liability insurance if required by this Contract. All insurance policies shall be written by reputable insurance company 
or companies acceptable to the Authority with a current Best’s Insurance Guide Rating of A+ and Class XIII or better. 
All insurance companies shall be authorized to transact business in the State of Texas. The Contractor shall notify 
the Authority in writing of any material alteration of such policies, including any change in the retroactive date in any 
“claims-made” policy or substantial reduction of aggregate limits, if such limits apply or cancellation thereof at least 
thirty (30) days prior thereto. The below requirements only represent the minimum coverage acceptable to the Au-
thority and these requirements are not intended to represent the maximum risk or the maximum liability of the Con-
tractor. The Contractor shall be responsible for setting its own insurance requirements, if any, for the kind and 
amounts of insurance to be carried by its Subcontractors in excess of the insurance required by the Authority. 
 
The Contractor shall carry and pay the premiums for insurance of the types and in the amounts stated below. 
 
CAPITAL METRO MINIMUM COVERAGE REQUIREMENTS 
 

(1) Comprehensive Commercial General Liability Insurance Coverage with limits of not less than One 
Million Dollars and No/100 Dollars ($1,000,000) with an aggregate of Two Million Dollars and No/100 Dollars 
($2,000,000) with coverage that includes: 

 
(i) Products and Completed Operations Liability  
 
(ii) Independent Contractors  
 
(iii) Personal Injury Liability extended to claims arising from the agreement. employees of the Contrac-

tor and the Authority. 
 
(iv) Contractual Liability is included in accordance with policy provisions. pertaining to the liabilities 

assumed in the agreement. 
 

(2) Automobile Liability Insurance covering all owned, hired and non-owned automobiles used in connec-
tion with work with limits not less than One Million Dollars and No/100 Dollars ($1,000,000) Combined Single Limit of 
Liability for Bodily Injury and Property Damage.  
 

(3) Statutory Workers’ Compensation coverage in the State of Texas. Employers Liability Insurance with 
minimum limits of liability f One Million Dollars and No/100 Dollars ($1,000,000). 

 
(4) Technology Errors & Omissions Insurance:  Combined Technology & Omissions Policy with a mini-

mum One Million and No/100 Dollars ($1,000,000) claim limit, including: 
 

(i)  Professional Liability Insurance covering negligent acts, errors and omissions arising from the 
Contractor's work to pay damages for which the Contractor may become legally obligated (such coverage to be 
maintained for at least two (2) years after termination of this contract, which obligation shall expressly survive termi-
nation of this contract; and 

  
(ii) Privacy, Security and Media Liability Insurance providing liability for unauthorized access or 

disclosure, security breaches or system attacks, as well as infringement of copyright and trademark that might result 
from this contract. 
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(5) Terrorism Coverage shall be included on all policies.  
 
(b) The limits of liability as required above may be provided by a single policy of insurance or by a combination of 
primary, excess or umbrella policies but in no event shall the total limits of liability available for any one occurrence 
or accident be less than the amount required above. 
 
(c) The Contractor, and all of its insurers shall, in regard to the above stated insurance, agree to waive all rights 
of recovery or subrogation against the Authority, its directors, officers, employees, agents, successors and assigns, 
and the Authority’s insurance companies arising out of any claims for injury(ies) or damages resulting from the Ser-
vices performed by or on behalf of the Contractor under this Contract and/or use of any Authority premises or equip-
ment under this Contract.  
 
(d) Each insurance policy shall contain the following endorsements: PRIMARY AND NON-CONTIBUTORY IN-
SURANCE and WAIVER OF TRANFER OF RIGHTS OF RECOVERY AGAINST OTHERS, which shall be evidenced 
on the Certificate of Insurance. The General Liability insurance shall include contractual endorsement(s) which 
acknowledge all indemnification requirements under the Agreement. All required endorsements shall be evidenced 
on the Certificate of Insurance, which shall be evidenced on the Certificate of Insurance. Proof that insurance cover-
age exists shall be furnished to the Authority by way of a Certificate of Insurance before any part of the Contract work 
is started.   
 
(e) If any insurance coverage required to be provided by the Contractor is canceled, terminated, or modified so 
that the required insurance coverages are no longer in full force and effect, the Authority may terminate this Contract 
or obtain insurance coverages equal to the required coverage, the full cost of which will be the responsibility of the 
Contractor and shall be deducted from any payment due the Contractor. 
 
(f) If any part of the Contract is sublet, the Contractor shall be liable for its Subcontractor's insurance coverages 
of the types and in the amounts stated above, and shall furnish the Authority with copies of such Certificates of 
Insurance. No delay in the Services caused by the Contractor’s enforcement of its Subcontractor’s insurance require-
ments shall be excusable delay in the Contract. In the event a Subcontractor is unable to furnish insurance in the 
limits required under the Contract, the Contractor shall endorse the Subcontractor as an ADDITIONAL INSURED on 
the Contractor's policies.  
 
(g) All insurance required to be maintained or provided by the Contractor shall be with companies and through 
policies approved by The Authority.  The Authority reserves the right to inspect in person, prior to the commencement 
of the Services, all of the Contractor's insurance policy required under this Contract. 
 
(h) The Contractor must furnish proof of the required insurance within five (5) days of the award of the Contract. 
Certificate of Insurance must indicate the Contract number and description. The insurance certificate should be fur-
nished to the attention of the Contracting Officer.  
 
(i) The Contractor and its lower tier Subcontractors are required to cooperate with the Authority and report all 
potential claims (workers’ compensation, general liability and automobile liability) pertaining to this Contract to the 
Authority’s Risk Management Department at (512) 389-7549 within two (2) days of the incident. 
 
9. PERFORMANCE OF SERVICES BY THE CONTRACTOR  
 
Except as otherwise provided herein, the Contractor shall perform no less than thirty percent (30%) of the Services 
with its own organization. If, during the progress of Services hereunder, the Contractor requests a reduction in such 
performance percentage and the Authority determines that it would be to the Authority's advantage, the percentage 
of the Services required to be performed by the Contractor may be reduced; provided, written approval of such reduc-
tion is obtained by the Contractor from the Authority. 
 

10. REMOVAL OF ASSIGNED PERSONNEL 
 
The Authority may require, in writing, that the Contractor remove from the Services any employee or Subcontractor 
of the Contractor that the Authority deems inappropriate for the assignment. 
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11. REPRESENTATIONS AND WARRANTIES 
 
The Contractor represents and warrants to the Authority, that the Services shall be performed in conformity with the 
descriptions and other data set forth in this Contract and with sound professional principles and practices in accord-
ance with accepted industry standards, and that work performed by the Contractor's personnel shall reflect sound 
professional knowledge, skill and judgment.  If any breach of the representations and warranties is discovered by the 
Authority during the process of the work or within one (1) year after acceptance of the work by the Authority, the 
Contractor shall again cause the nonconforming or inadequate work to be properly performed at the Contractor's sole 
expense and shall reimburse for costs directly incurred by the Authority as a result of reliance by the Authority on 
services failing to comply with the representations and warranties. 
 
12. INDEPENDENT CONTRACTOR 
  
The Contractor's relationship to the Authority in the performance of this Contract is that of an independent contractor.  
The personnel performing Services under this Contract shall at all times be under the Contractor's exclusive direction 
and control and shall be employees of the Contractor and not employees of the Authority.  The Contractor shall be 
fully liable for all acts and omissions of its employees, Subcontractors, and their suppliers and shall be specifically 
responsible for sufficient supervision and inspection to assure compliance in every respect with Contract require-
ments.  There shall be no contractual relationship between any Subcontractor or supplier of the Contractor and the 
Authority by virtue of this Contract.  The Contractor shall pay wages, salaries and other amounts due its employees 
in connection with this Agreement and shall be responsible for all reports and obligations respecting them, such as 
Social Security, income tax withholding, unemployment compensation, workers' compensation and similar matters. 
 
13. COMPOSITION OF CONTRACTOR 

 
If the Contractor hereunder is comprised of more than one legal entity, each such entity shall be jointly and severally 
liable hereunder. 
 
14. SUBCONTRACTORS AND OUTSIDE CONSULTANTS 

 
Any Subcontractors and outside associates or consultants required by the Contractor in connection with the Services 
covered by the Contract will be limited to such individuals or firms as were specifically identified and agreed to by the 
Authority in connection with the award of this Contract.  Any substitution in such Subcontractors, associates, or con-
sultants will be subject to the prior approval of the Authority. 
 
15. EQUITABLE ADJUSTMENTS  
 
(a) Any requests for equitable adjustments under any provision shall be governed by the following provisions: 
 

(1) Upon written request, the Contractor shall submit a proposal, in accordance with the requirements and 
limitations set forth in this paragraph, for Services involving contemplated changes covered by the request.  The 
proposal shall be submitted within the time limit indicated in the request for any extension of such time limit as may 
be subsequently granted.  The Contractor's written statement of the monetary extent of a claim for equitable adjust-
ment shall be submitted in the following form: 
 

(i) Proposals totaling $5,000 or less shall be submitted in the form of a lump sum proposal with sup-
porting information to clearly relate elements of cost with specific items of Services involved to the satisfaction of the 
Contracting Officer, or his/her authorized representative. 

 
(ii) For proposals in excess of $5,000, the claim for equitable adjustment shall be submitted in the 

form of a lump sum proposal supported with an itemized breakdown of all increases and decreases in the Contract. 
 

(b) No proposal by the Contractor for an equitable adjustment shall be allowed if asserted after final payment under 
this Contract. 
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16. CONTRACTOR AND SUBCONTRACTOR ANNUAL AUDITED FINANCIAL STATEMENTS AND ABILITY TO 
PERFORM 

 
The Contractor must provide evidence of its financial resources and its ability to perform the services for which 
Contractor is submitting a response. This includes information Contract or believes is pertinent that demonstrates its 
financial capability, financial solvency, and capability to fulfill the requirements of this contract. 
 
The Contractor shall provide to the Authority a copy of Contractors’ and Subcontractors’ latest audited financial state-
ments, which may include Contractor’s balance sheet, statements of income, retained earnings, cash flows, and the 
notes to the financial statements, as well as Contractor’s most current 10-K, if applicable, throughout the term of the 
Contract. The audited financial statements shall be provided annually. The financial statements shall be provided to 
the Authority within ninety (90) calendar days from the end of Contractor’s fiscal period. For instance, if Contractor’s 
fiscal period ends each December 31st, then the financial statements shall be provided to the Authority no later than 
March 31st of the following year. The Authority, at its’ discretion, may accept unaudited financial reports.  
  
17.  PERSONNEL ASSIGNMENTS 
 
(a) The Contractor shall perform the Services in an orderly and workmanlike manner, and shall utilize persons 
skilled and qualified for the performance of the Services. The Authority will have the right to review the experience of 
each person assigned to perform the Services and approve personnel assignments, including those to be performed 
by Subcontractors,  
 
(b) The Contractor certifies that the Contractor, and each Subcontractor, have established a criminal history back-
ground policy that complies with guidance issued by the U.S. Equal Employment Opportunity Commission and that 
the Contractor and each Subcontractor conducts criminal history checks on its assigned personnel in accordance 
with such policy to identify, hire and assign personnel to work on this Contract whose criminal backgrounds are 
appropriate for the Services being performed, considering the risk and liability to the Contractor and the Authority. 
The Authority reserves the right to require the Contractor and any Subcontractor to disclose any criminal or military 
criminal convictions of assigned personnel and the right to disapprove the use of assigned personnel with criminal or 
military convictions.  
 
(c) To the extent work or Services are performed outside of the United States, Contractor shall perform substan-
tially similar background assessments required under this Section 17(c) in accordance with and to the extent permit-
ted by local laws. At the commencement of the Contract, the Contractor shall provide a list of candidates to be used 
to provide the Services and shall certify that a criminal history background check has been completed on each can-
didate within the preceding 6-month period  Thereafter during the Term, the Contractor shall submit quarterly report 
containing a list of all persons (including Subcontractors) assigned to perform Services under the Contract and a 
certification that each named person has undergone a criminal background check as required by this Contract.   The 
Authority shall have the right to audit the Contractor’s records for compliance with the provisions of this Section.  
Criminal background checks shall include the following: 
 

(1) State Criminal History:  The Contractor shall research criminal history, including driving records (where 
applicable), covering all jurisdictions within the state, including local counties and municipalities where the candidate 
has resided in the prior 7 years.  

 
(2) Out of State Criminal History:  The Contractor shall research national criminal history, database and (if 

applicable to job duties) a driving history check. including state driving records (where applicable), for all 50 states. 
 

(3) National Sex Offender Registry  
 
(4) Military Discharge: For any candidates that have served in the military, the Contractor shall review the 

DD Form 214 “Certificate of Release or Discharge from Active Duty” (Long Form). 
 

*Matters identified on the Long Form as military discipline will be considered in accordance with the corresponding 
crime listed below with respect to classification, severity and time elapsed. 
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The Contractor shall disclose to the Authority the type of arrests with pending dispositions and convictions for crimes 
according to the classification of offense and the timetable below:  

Offense Type Action Required 

Crimes Against the Person (other than sex crimes) 

Felony 
Submit to Capital Metro for review if less than 10 years from date of release from 
confinement 

Class A or B Misdemeanor Submit to Capital Metro for review if less than 7 years from date of conviction 

Class C Misdemeanor Submit to Capital Metro for review if less than 5 years from date of conviction 

Crimes Against the Person - Sex Crimes/Registered Sex Offenders 

ALL Submit to Capital Metro for review 

Crimes Against Property 

Felony 
Submit to Capital Metro for review if less than 10 years from date of release from 
confinement 

Moral Crimes, including, but not limited to: Drug Crimes, Prostitution, Bigamy, Illegal Gambling, Child 
Pornography 

Felony 
Submit to Capital Metro for review if less than 10 years from date of release from 
confinement 

Class A or B Misdemeanor Submit to Capital Metro for review if less than 7 years from date of conviction 

Class C Misdemeanor Submit to Capital Metro for review if less than 5 years from date of conviction 

Driving Offenses 

Class A or B Misdemeanor, 
DWI/DUI or other "serious 
driving offense" 

Disqualified if less than 7 years from date of conviction or deferred adjudication. 
Submit to Capital Metro for review if between 7-10 years since conviction or de-
ferred adjudication or more than 2 convictions in a lifetime 

Class C Misdemeanor 
Moving Violations 

Disqualified from driving if more than 2 moving violations in the past 5 years (Any 
more than one driving safety course taken for a moving violation that appears on a 
five (5) year record will be treated as a moving violation and will count against the 
employee) 

 
The Contractor may not assign an employee to provide Services if the employee has any conviction in the applicable 
categories listed above, unless an exception is granted by the Authority in accordance with subparagraph (d). 
 
(d) The Contractor may request the Authority perform an individual assessment of a candidate with a criminal 
conviction meeting one of the above categories. In conducting an individual assessment, the Authority’s review will 
include, but not be limited to, the following factors: 
 

(1) The nature and gravity of the offense or conduct; 
 
(2) The degree of harm caused by the offense or conduct; 
 
(3) The time that has elapsed since the conviction or completion of probation or jail time; 
 
(4) The nature of the job sought, including the job duties, environment and level of supervision; 
 
(5) Any incorrect criminal history; 
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(6) Wrongful identification of the person; 
 
(7) The facts and circumstances surrounding the offense or conduct; 
 
(8) The number of offenses for which the candidate was convicted; 
 
(9) The subsequent conviction for another relevant offense; 
 
(10) The age of the person at the time of conviction or completion of probation or jail time; 
 
(11) Evidence that the person performed the same type of work, post-conviction, with the same or different 

employer, with no known incidents of criminal conduct; 
 
(12) The length and consistency of employment history before and after the conviction in a similar field as the 

current position sought; 
 
(13) Rehabilitation efforts, e.g., education, treatment, training; 
 
(14) Employment or character references and any other information regarding fitness for the particular posi-

tion; 
 
(15) Whether the person is bonded or licensed under any federal, state or local program or any licensing 

authority; 
 
(16) The person’s statement of the circumstances surrounding the offense and conviction and relevant factors 

is consistent with publicly available record related to the crime and conviction; and 
 
(17) Any other factors deemed relevant in the consideration of a particular assessment. 

 
At the time a request is made for an individual assessment, the Contractor must include the following documentation:  
 

• the candidate’s application/resume;  
 

• a copy of the criminal conviction history, including those tried in a military tribunal;  
 

• available court information related to the conviction;  
 

• any publicly available information related to the offense and conviction;  
 

• a statement from the candidate addressing any/all factors set forth above and explaining why the 
person is qualified for the assignment notwithstanding the conviction; and  

 

• a statement from the candidate explaining why the person is an acceptable risk for the work to be 
performed by the candidate.  

 
The Authority will provide a written decision to the Contractor within five (5) working days of receipt of all required 
documentation from the Contractor. 
 
(e) The Contractor will conduct new criminal history background checks on all assigned personnel every two (2) 
years during the Contract to ensure the preceding criterion are still met by the assigned personnel and notify the 
Authority if an employee has a subsequent arrest with pending disposition or conviction (or change in driving record, 
as applicable) that requires further review by the Authority using the criterion set forth above. The Authority reserves 
the right to request that the assigned individual be removed from performing work under this Contract. 
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18. BADGES AND ACCESS CONTROL DEVICES 
 
(a) The Contractor and each of the Contractor’s employees, as well as each Subcontractor of any tier and any 
workers working on behalf of Subcontractor, shall be required to wear a Capital Metro Contractor Photo Identification 
Badge (“badge”) at all times while on the Authority’s premises.  The badge will be provided by Capital Metro. If any 
badge holder loses or misplaces his or her badge, the Contractor shall immediately notify the Project Manager upon 
discovery. The Contractor will be charged a $50.00 replacement fee for each lost or misplaced badge, which fee shall 
be deducted any amounts due and owing to the Contractor or if the Contract is terminated upon demand by the 
Authority. The Contractor shall return all badges provided when any badge holder is no longer working on the Con-
tract, and all badges shall be returned upon completion of the Contract. In the event the Contractor fails to do so, the 
Contractor will pay a $50.00 per badge fee deducted from any amounts due and owing to the Contractor or if the 
Contract is terminated upon demand by the Authority. All badges should be returned to the Project Manager. All 
requests for new and replacement badges must be submitted in writing to the Project Manager. The misuse of a 
badge may result in termination of the Contract. 
 
(b) Access Control Devices will be issued to employees of the Contractor and to each Subcontractor of any tier 
and any worker working on behalf of Subcontractor as necessary to perform the Contract.  Access Control Devices 
are not transferable between the Contractor employees or workers working on behalf of the Subcontractor.  The 
Contractor employees and workers on behalf of the Subcontractor are prohibited from loaning Access Control De-
vices or providing access to an unauthorized person into restricted areas without prior arrangements with the Project 
Manager.  All requests for new and replacement Access Control Devices must be submitted in writing to the Project 
Manager.  Lost Access Control Devices must be reported to the Project Manager immediately upon discovery. All 
Access Control Devices should be returned to the Project Manager. The misuse of an Access Control Device(s) may 
result in termination of the Contract. The Contractor shall return all Access Control Devices once an assigned em-
ployee or worker is no longer working on the Contract or upon termination of the Contract.  In the event the Contractor 
fails to do so, then the Contractor shall be responsible for the replacement cost of an Access Control Device which 
shall be deducted from any amounts due and owing to the Contractor or payable on demand if the Contract has 
terminated. The replacement cost will be calculated at current market value to include labor and materials. 
 
(c) The provisions of this paragraph survive termination of the Contract. 
 
19. CHANGES 
 
(a) The Authority may, at any time, by written order, make changes within the general scope of the Contract in the 
Services to be performed.  If such changes cause an increase or decrease in the Contractor’s cost of, or time required 
for, performance of any Services under this Contract, whether or not changed by any order, an equitable adjustment 
shall be made and the Contract shall be modified in writing accordingly.  Any claim of the Contractor for adjustment 
under this paragraph must be asserted in writing within thirty (30) days from the date of receipt by the Contractor of 
the notification of change unless the Contracting Officer grants a further period of time before the date of final payment 
under the Contract. 
 
(b) No Services for which an additional cost or fee will be charged by the Contractor shall be furnished without the 
prior written authorization of the Authority. 

 

(c) Any other written order (which, as used in this paragraph (c), includes direction, instruction, interpretation, or 
determination) from the Contracting Officer that causes a change in the Contractor's obligations shall be treated as 
a Change Order under this paragraph; provided that the Contractor gives the Contracting Officer written notice stat-
ing (1) the date, circumstances, and source of the order and (2) that the Contractor regards the order as a Change 
Order. 
 
(d) Except as provided in this paragraph, no order, statement, or conduct of the Contracting Officer shall be treated 
as a change under this paragraph or entitle the Contractor to an equitable adjustment. 
 
(e) If any change under this paragraph causes an increase or decrease in the Contractor's cost of, or the time 
required for, the performance of any part of the Services under this Contract, whether or not changed by any such 
order, the Contracting Officer may make an equitable adjustment and modify the Contract in writing in accordance 



CAPITAL METROPOLITAN TRANSPORTATION AUTHORITY 

____________________________________________________________________________ 

 

__________________________________________________________________________________________________________________ 
  
RFP 802316 (8/1/2023) Page 12 of 25 Exhibit E Revised-1 
 Award Contract 

 

with the provisions in paragraph entitled “Equitable Adjustments” contained in Exhibit E. 
 
20. TERMINATION FOR DEFAULT 
 
(a) The Authority may, subject to the provisions of subparagraph (c) below, by written notice of default to the 
Contractor, terminate the whole or any part of this Contract in either one of the following circumstances:   
 

(1) if the Contractor fails to perform the Services within the time specified herein or any extension thereof; 
or 

 
(2) if the Contractor fails to perform any of the other provisions of this Contract and does not cure such failure 

within a period of ten (10) days (or such longer period as the Authority may authorize in writing) after receipt of notice 
from the Authority specifying such failure. 
 
(b) In the event the Authority terminates this Contract in whole or in part as provided in subparagraph (a) of this 
paragraph, the Authority may procure, upon such terms and in such manner as the Authority may deem appropriate, 
supplies or services similar to those so terminated, and the Contractor shall be liable to the Authority for any excess 
costs for such similar supplies or services; provided, that the Contractor shall continue the performance of this Con-
tract to the extent, if any, it has not been terminated under the provisions of this subparagraph. 
 
(c) Except with respect to the defaults of Subcontractors, the Contractor shall not be liable for any excess costs if 
the failure to perform the Contract arises out of causes beyond the control and without the fault or negligence of the 
Contractor. Such causes may include, but are not restricted to Force Majeure Events; provided, however, in every 
case the failure to must be beyond the control and without the fault or negligence of the Contractor.  If the failure to 
perform is caused by the default of a Subcontractor and if such default arises out of causes beyond the control of 
both the Contractor and Subcontractor and without the fault or negligence of either of them, the Contractor shall not 
be liable for any excess costs for failure to perform, unless the supplies or Services to be furnished by the Subcon-
tractor were obtainable from other sources in sufficient time to permit the Contractor to meet the required delivery 
schedule. 
 
(d) If this Contract is terminated as provided in subparagraph (a), the Authority, in addition to any other rights 
provided in this subparagraph, may require the Contractor to transfer title and deliver to the Authority in the manner 
and to the extent directed by the Authority any Manufacturing Materials as the Contractor has specifically produced 
or specifically acquired for the performance of such part of this Contract as has been terminated; and the Contractor 
shall, upon direction of the Authority, protect and preserve property in possession of the Contractor in which the 
Authority has an interest.  Payment for completed Manufacturing Materials delivered to and accepted by the Authority 
shall be at the Contract price.  The Authority may withhold from amounts otherwise due the Contractor for such 
completed Manufacturing Materials such sum as the Authority determines to be necessary to protect the Authority 
against loss because of outstanding liens or claims of former lien holders. 
 
(e) If, after notice of termination of this Contract under the provisions of this paragraph, it is determined by the 
Authority that the Contractor was not in default or that the default was excusable under the provisions of this para-
graph, the rights and obligations of the parties shall be those provided in the paragraph entitled “Termination for 
Convenience” contained in this Exhibit E.   
 
(f) The rights and remedies of the Authority provided in this paragraph shall not be exclusive and are in addition 
to any other rights and remedies provided by law or under this Contract.   

 

21. TERMINATION FOR CONVENIENCE  
 
(a) The Authority may, whenever the interests of the Authority so require, terminate this Contract, in whole or in 
part, for the convenience of the Authority.  The Authority shall give written notice of the termination to the Contractor 
specifying the part of the Contract terminated and when termination becomes effective. 
 
(b) The Contractor shall incur no further obligations in connection with the terminated orders, and, on the date set 
forth in the notice of termination, the Contractor will stop providing Services to the extent specified.  The Contractor 
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also shall terminate outstanding orders and subcontracts as they relate to the terminated order.  The Contractor shall 
settle the liabilities and claims arising out of the termination of subcontracts and orders connected with the terminated 
orders.  The Authority may direct the Contractor to assign the Contractor's right, title, and interest under terminated 
orders or Subcontracts to the Authority.  The Contractor must still complete any orders not terminated by the notice 
of termination and may incur such obligations as are necessary to do so. 
 
(c) The Authority may require the Contractor to transfer title and deliver to the Authority in the manner and to the 
extent directed by the Authority: (1) any completed supplies; and (2) such partially completed supplies and materials, 
parts, tools, dies, jigs, fixtures, plans, drawings, information and contract rights (hereinafter called "Manufacturing 
Materials") as the Contractor has specifically produced or specially acquired for the performance of the terminated 
part of this Contract.  The Contractor shall, upon direction of the Authority, protect and preserve property in the 
possession of the Contractor in which the Authority has an interest.  If the Authority does not exercise this right, the 
Contractor shall use its best efforts to sell such supplies and Manufacturing Materials. 
 
(d) The Authority shall pay the Contractor the following amounts: 
 

(1) Contract prices for supplies accepted under the Contract; 
 

(2) costs incurred in preparing to perform and performing the terminated portion of the Services plus a fair 
and reasonable profit on such portion of the Services (such profit shall not include anticipatory profit or consequential 
damages), less amounts paid or to be paid for accepted supplies; provided, however, that if it appears that the Con-
tractor would have sustained a loss if the entire Contract would have been completed, no profit shall be allowed or 
included, and the amount of compensation shall be reduced to reflect the anticipated rate of loss; 

 
(3) costs of settling and paying claims arising out of the termination of subcontracts (these costs must not 

include costs paid in accordance with subparagraph (2) of this paragraph); and 
 
(4) the reasonable settlement costs of the Contractor and other expenses reasonably necessary for the 

preparation of settlement claims and supporting data with respect to the terminated portion of the Contract and for 
the termination and settlement of subcontracts thereunder, together with reasonable storage, transportation, and 
other costs incurred in connection with the protection or disposition of property allocable to the terminated portion of 
this Contract. 
 

(5) The total sum to be paid the Contractor under this paragraph shall not exceed the total Contract Sum 
plus the reasonable settlement costs of the Contractor reduced by the amount of payments otherwise made, the 
proceeds of any sales of supplies and Manufacturing Materials under this paragraph, and the contract price of orders 
not terminated. 
 
22. CONTRACTOR CERTIFICATION 
 
The Contractor certifies that the fees in this Contract have been arrived at independently without consultation, com-
munication, or agreement for the purpose of restricting competition, as to any matter relating to such fees with any 
other firm or with any competitor. 

 
23.  PROPERTY; DATA PRIVACY PROVISIONS 
 
(a) As between the Contractor and the Authority, the Works and Intellectual Property Rights therein are and shall 
be owned exclusively by the Contractor Capital Metro, and not the Authority Contractor. The Contractor Authority 
specifically agrees that all Works shall be considered “works made for hire” and that the Works shall, upon creation, 
be owned exclusively by the Contractor Authority.  To the extent that the Works, under applicable law, may not be 
considered works made for hire, the The Authority Contractor hereby agrees that this Contract effectively transfers, 
grants, conveys, assigns, and relinquishes exclusively to the Contractor Authority all right, title and interest in and to 
all worldwide ownership rights in the Works, and all Intellectual Property Rights in the Works, without the necessity 
of any further consideration, and the Contractor Authority shall be entitled to obtain and hold in its own name all 
Intellectual Property Rights in and to the Works.   
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(b) The Authority Contractor, upon request and without further consideration, shall perform any acts that may be 
deemed necessary or desirable by the Contractor Authority to evidence more fully the transfer of ownership of all 
Works to the Contractor Authority to the fullest extent possible, including but not limited to the execution, acknowl-
edgement and delivery of such further documents in a form determined by the Contractor Authority.  In the event the 
Contractor Authority  shall be unable for any reason to obtain the Authority’s Contractor’s signature on any document 
necessary for any purpose set forth in the foregoing sentence, the Authority Contractor hereby irrevocably designates 
and appoints the Contractor Authority  and its duly authorized officers and agents as the Authority’s Contractor’s 
agent and the Authority’s Contractor’s attorney-in-fact to act for and in the Authority’s Contractor’s behalf and stead 
to execute and file any such document and to do all other lawfully permitted acts to further any such purpose with the 
same force and effect as if executed and delivered by the Authority Contractor. 
 
(c) To the extent that any pre-existing rights and/or third-party rights or limitations are embodied, contained, re-
served or reflected in the Works. The Authority Contractor  shall either: 
  

(1) grant to the Contractor Authority  the irrevocable, perpetual, non-exclusive, worldwide, royalty-free right 
and license to:  

 
(i)  use, execute, reproduce, display, perform, distribute copies of, and prepare derivative works based 

upon such pre-existing rights and any derivative works thereof in connection with the sale, offering for sale, marketing, 
advertising, and promotion of the Contractor’s Authority’s  goods and services, and in all forms of media, media 
channels and/or publicity that may now exist or hereafter be created or developed, including but not limited to televi-
sion, radio, print, Internet, and social media (e.g., Facebook, Twitter, YouTube, etc.) and  

 
(ii)  authorize others to do any or all of the foregoing, or  

 
(2)  where the obtaining of worldwide rights is not reasonably practical or feasible, provide written notice to 

the Contractor Authority of such pre-existing or third party rights or limitations, request the Contractor’s Authority’s  
approval of such pre-existing or third party rights, obtain a limited right and license to use such pre-existing or third-
party rights on such terms as may be reasonably negotiated, and obtain the Contractor’s Authority’s written approval 
of such pre-existing or third-party rights and the limited use of same. The Authority Contractor shall provide the 
Contractor Authority with documentation indicating a third party’s written approval for the Authority Contractor to use 
any pre-existing or third-party rights that may be embodied, contained, reserved or reflected in the Works.  

 
Contractor hereby grants a non-exclusive, non-transferable, royalty-free and limited in scope license to Author-

ity to use (or sublicense) the Works, any Intellectual Property Rights in the Works, and any pre-existing Intellectual 
Property Rights necessary to use the Works solely for the purpose of receiving the benefit of the Services under this 
Contract by the Contractor or otherwise fulfilling Authority’s obligations under this Contract. Authority grants a non-
exclusive, non-transferable, royalty-free and limited in scope license to the Contractor to use (without the right to 
sublicense without Authority approval other than to Subcontractors, such approval not to be unreasonably withheld 
or delayed) Authority pre-existing Intellectual Property Rights solely for the purpose of fulfilling the Contractor’s obli-
gations under this Contract to provide the Services. In each case the license shall terminate on the termination or 
expiry of this Contract. Except for the license rights expressly granted herein, this Contract shall not in any way or at 
any time be interpreted as granting a license, a right or any interest whatsoever to the Authority in or to any intellectual 
property or proprietary right related to the Services or Contractor’s Intellectual Property Rights.  

 
 The Contractor shall indemnify, defend and hold the Authority harmless from and against any and all claims, 

demands, regulatory proceedings and/or causes of action, and all losses, damages, and costs (including attorneys’ 
fees and settlement costs) arising from or relating to, directly or indirectly, any claim or assertion by any third party 
that the Works infringe any third-party rights.  The foregoing indemnity obligation shall not apply to instances in which 
the Authority either:  
 

(i)  exceeded the scope of the limited license that was previously obtained by the Contractor and 
agreed to by the Authority, or  
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(ii)  obtained information or materials, independent of the Contractor’s involvement or creation, and 
provided such information or materials to the Contractor for inclusion in the Works, and such information or materials 
were included by the Contractor, in an unaltered and unmodified fashion, in the Works. 

 
(d) The Contractor hereby warrants and represents to the Authority that individuals or characters appearing or 
depicted in any advertisement, marketing, promotion, publicity or media, of any type or form that may now exist or 
hereafter be created or developed by or on behalf of the Contractor for the use by or benefit of the Authority, have 
provided their written consent for the use, reproduction, display, performance, and distribution of, and/or preparation 
of derivative works to, their persona or personality rights, including name, biographical information, picture, portrait, 
likeness, performance, voice and/or identity (“Personality Rights”), and have been compensated for such Personality 
Rights, if appropriate. If such permission has been obtained for a limited time, the Contractor shall be responsible for 
any costs associated with claims resulting from such use, etc., of the Personality Rights after the expiration of those 
time limits. The Contractor agrees to defend, indemnify and hold the Authority harmless from any claims, including 
but not limited to claims for invasion of privacy, infringement of the right of publicity, libel, unfair competition, false 
advertising, intentional or negligent infliction of emotional distress, copyright or trademark infringement, and/or claims 
for attorney’s fees, resulting from such use, etc., of the Personality Rights. 
 
(e) The Contractor hereby irrevocably and forever waives, and agrees never to assert, any Moral Rights in or to 
the Works which the Contractor may now have or which may accrue to the Contractor’s benefit under U.S. or foreign 
copyright laws and any and all other residual rights and benefits which arise under any other applicable law now in 
force or hereafter enacted.  The term “Moral Rights” shall mean any and all rights of paternity or integrity of the Works 
and the right to object to any modification, translation or use of the Works, and any similar rights existing under the 
judicial or statutory law of any country in the world or under any treaty, regardless of whether or not such right is 
denominated or referred to as a Moral Right.  
 
(f) The Contract is intended to protect the Contractor’s Authority’s proprietary rights pertaining to the Works, and 
the Intellectual Property Rights therein, and any misuse of such rights would cause substantial and irreparable harm 
to the Contractor’s Authority’s business.  Therefore, the Authority Contractor acknowledges and stipulates that a court 
of competent jurisdiction should immediately enjoin any material breach of the intellectual property and confidentiality 
provisions of this Contract, upon a request by the Contractor Authority, without requiring proof of irreparable injury as 
same should be presumed. 
 
(g) Upon the request of the Authority, but in any event upon termination of this Contract, the Contractor shall 
surrender to the Authority all documents and things pertaining to the Works, including but not limited to drafts, mem-
oranda, notes, records, drawings, manuals, computer software, reports, data, and all other documents or materials 
(and copies of same) generated or developed by the Contractor or furnished by the Authority to the Contractor, 
including all materials embodying the Works, any Authority confidential information, or Intellectual Property Rights, 
regardless of whether complete or incomplete.  This paragraph is intended to apply to all Works made or compiled 
by the Contractor, as well as to all documents and things furnished to the Contractor by the Authority or by anyone 
else that pertains to the Works.  
 
(h)  The Contractor and its subcontractors and their respective employees and personnel may have access to the 
Authority Data (including without limitation, personally identifiable information ("PII")) in connection with the perfor-
mance of the Contract. PII shall be any information that identifies or describes a person or can be directly linked to a 
specific individual, including ridership and usage data. Examples of PII include, but are not limited to, name, address, 
phone or fax number, signature, date of birth, e-mail address, method of payment, ridership and travel pattern data. 
Customer Personally Identifiable Information, or Customer PII, means any PII relating to the Authority's customers. 
To the extent any Authority Data (including PII) is made available to the Contractor under the Contract, the Contractor 
shall take reasonable steps to maintain the confidentiality, security, safety, and integrity of all PII and other Authority 
Data in accordance with the Authority’s Proprietary Rights and Data Security Addendum, which will be attached as 
an addendum to the Contract, as applicable. 
 
(i) The Contractor and its subcontractors, employees and consultants may require access to the Authority Elec-
tronic Property and related Authority Data in connection with the performance of services under the Contract. In such 
event, the Contractor agrees that it will, and it will cause its subcontractors and any of their respective employees 
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and personnel to, execute the Authority’s Access and Use Agreement, which will be attached as an addendum to the 
Contract, as applicable. 
 
(j) This Section 23 will survive termination or expiration of this Agreement for any reason. 
  
24. STANDARDS OF PERFORMANCE 
 
The Contractor shall perform the Services hereunder in compliance with all applicable federal, state, and local laws 
and regulations.  The Contractor shall use only licensed personnel to perform Services required by law to be per-
formed by such personnel. 

 
25. INSPECTIONS AND APPROVALS 
 
(a) All Services performed by the Contractor or its Subcontractors or consultants shall be subject to the inspection 
and approval of the Authority at all times, but such approval shall not relieve the Contractor of responsibility for the 
proper performance of the Services.  The Contractor shall provide sufficient, safe, and proper facilities at all times for 
such inspection of the Services and shall furnish all information concerning the Services and give the Authority or its 
representatives free access at all reasonable times to the facilities where the Services are performed.  
 
(b) The Contractor shall provide and maintain an inspection system acceptable to the Authority covering the Ser-
vices under this Contract.  Complete records of all inspection work performed by the Contractor shall be maintained 
and made available to the Authority during Contract performance and for as long afterwards and the Contract re-
quires. 
 
(c) The Authority has the right to inspect and test all Services called for by this Contract, to the extent practicable, 
at all times and places during the term of the Contract. The Authority shall perform inspections and tests in a manner 
that will not unduly delay the Services. 
 
(d) If any of the Services do not conform with Contract requirements, the Authority may require the Contractor to 
perform the Services again in conformity with the Contract requirements, at no increase in the Contract Sum.  When 
the defects in services cannot be corrected by performance, the Authority may (1) require the Contractor to take 
necessary action to ensure that future performance conforms to Contract requirements and (2) reduce the Contract 
Sum to reflect the reduced value of the Services performed. 
 
(e) If the Contractor fails promptly to perform the Services again or to take the necessary action to ensure future 
performance in conformity with Contract requirements, the Authority may (1) by contract or otherwise, perform the 
Services and charge to the Contractor any cost incurred by the Authority that is directly related to the performance of 
such service or (2) terminate the Contract for default. 

 
26. SUSPENSION OF SERVICES 
 
(a) The Authority may order the Contractor in writing to suspend all or any part of the Services for such period of 
time as the Authority determines to be appropriate for the convenience of the Authority. 
 
(b) If the performance of all or any part of the Services is, for an unreasonable period of time, suspended or delayed 
by an act of the Authority in the administration of this Contract, or by the Authority’s failure to act within the time 
specified in this Contract (or, if no time is specified, within a reasonable time), an adjustment shall be made for any 
increase in cost of performance of this Contract (excluding profit) necessarily caused by such unreasonable suspen-
sion or delay, and the Contract modified in writing accordingly.  However, no adjustment shall be made under this 
paragraph for any suspension or delay to the extent (1) that performance would have suspended or delayed by any 
other cause, including the fault or negligence of the Contractor, or (2) for which an equitable adjustment is provided 
for or excluded under any other provision of this Contract.  
 
(c) No claim under this paragraph shall be allowed (1) for any costs incurred more than twenty (20) days before 
the Contractor shall have notified the Authority in writing of the act or failure to act involved (but this requirement shall 
not apply to a claim resulting from a suspension order), and (2) unless the claim, in an amount stated, is asserted in 
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writing as soon as practicable after the termination of such suspension or delay, but not later than the date of final 
payment.  No part of any claim based on the provisions of this subparagraph shall be allowed if not supported by 
adequate evidence showing that the cost would not have been incurred but for a delay within the provisions of this 
paragraph. 
 
27. PAYMENT TO SUBCONTRACTORS  
 
(a) Payments by contractors to subcontractors associated with Authority contracts are subject to the time periods 
established in the Texas Prompt Payment Act, Tex. Gov’t Code § 2251. 
 
(b) A false certification to the Authority under the provisions of the paragraph entitled "Invoicing and Payment" 
hereof may be a criminal offense in violation of Tex. Penal Code § 10.  
 
28. FEDERAL, STATE AND LOCAL TAXES 
 
The Contract Sum includes all applicable federal, state, and local taxes and duties.  The Authority is exempt from 
taxes imposed by the State of Texas and local sales and use taxes under Texas Tax Code § 151.309, and any such 
taxes included on any invoice received by the Authority shall be deducted from the amount of the invoice for purposes 
of payment. The Contractor may claim exemption from payment of applicable State taxes by complying with such 
procedures as may be prescribed by the State Comptroller of Public Accounts.  The Contractor bears sole and total 
responsibility for obtaining information pertaining to such exemption.   

 
29. EQUAL OPPORTUNITY 

 
During the performance of this Contract, the Contractor agrees that it will, in good faith, afford equal opportunity 
required by applicable federal, state, or local law to all employees and applicants for employment without regard to 
race, color, religion, sex, national origin, disability or any other characteristic protected by federal, state or local law.   

 
30. CONFLICT OF INTEREST 

 
(a) Reference is made to Exhibit B, Representations and Certifications, Code of Ethics, which is incorporated 
herein and made a part of this Contract. Capitalized terms used in this paragraph and not otherwise defined shall 
have the meanings as described to them in the Code of Ethics.  
 
(b) The Contractor represents that no Employee has a Substantial Interest in the Contractor or this Contract, which 
Substantial Interest would create or give rise to a Conflict of Interest. The Contractor further represents that no person 
who has a Substantial Interest in the Contractor and is or has been employed by the Authority for a period of two (2) 
years prior to the date of this Contract has or will (1) participate, for the Contractor, in a recommendation, bid, proposal 
or solicitation on any Authority contract, procurement or personnel administration matter, or (2) receive any pecuniary 
benefit from the award of this Contract through an ownership of a Substantial Interest (as that term is defined in 
Paragraph II, subparagraphs (1) and (3) of the Code of Ethics) in a business entity or real property. 
 
(c) The Contractor agrees to ensure that the Code of Ethics is not violated as a result of the Contractor’s activities 
in connection with this Contract. The Contractor agrees to immediately inform the Authority if it becomes aware of 
the existence of any such Substantial Interest or Conflict of Interest, or the existence of any violation of the Code of 
Ethics arising out of or in connection with this Contract. 
 
(d) The Authority may, in its sole discretion, require the Contractor to cause an immediate divestiture of such 
Substantial Interest or elimination of such Conflict of Interest, and failure of the Contractor to so comply shall render 
this Contract voidable by the Authority. Any willful violation of these provisions, creation of a Substantial Interest or 
existence of a Conflict of Interest with the express or implied knowledge of the Contractor shall render this Contract 
voidable by the Authority. 

 

(e) In accordance with paragraph 176.006, Texas Local Government Code, “vendor” is required to file a conflict of 
interest questionnaire within seven business days of becoming aware of a conflict of interest under Texas law. The 



CAPITAL METROPOLITAN TRANSPORTATION AUTHORITY 

____________________________________________________________________________ 

 

__________________________________________________________________________________________________________________ 
  
RFP 802316 (8/1/2023) Page 18 of 25 Exhibit E Revised-1 
 Award Contract 

 

conflict of interest questionnaire can be obtained from the Texas Ethics Commission at www.ethics.state.tx.us.  The 
questionnaire shall be sent to the Authority’s Contract Administrator. 
 
31. GRATUITIES 

 
The Authority may cancel this Contract, without liability to the Contractor, if it is found that gratuities in the form of 
entertainment, gifts, or otherwise were offered or given by the Contractor or any agent or representative to any Au-
thority official or employee with a view toward securing favorable treatment with respect to the performance of this 
Contract.  In the event this Contract is canceled by the Authority pursuant to this provision, the Authority shall be 
entitled, in addition to any other rights and remedies, to recover from the Contractor a sum equal in amount to the 
cost incurred by the Contractor in providing such gratuities. 

 
32. PUBLICATIONS 
 
All published material and written reports submitted under this Contract must be originally developed material unless 
otherwise specifically provided in the Contract document. When material, not originally developed, is included in a 
report, it shall have the source identified. This provision is applicable when the material is in a verbatim or extensive 
paraphrased format. 
 
33. REQUEST FOR INFORMATION 
 
(a) The Contractor shall not provide information generated or otherwise obtained in the performance of its respon-
sibilities under this Contract to any party other than the Authority and its authorized agents except as otherwise 
provided by this Contract or after obtaining the prior written permission of the Authority. 
 
(b) This Contract, all data and other information developed pursuant to this Contract shall be subject to the Texas 
Public Information Act. The Authority shall comply with all aspects of the Texas Public Information Act. 
 
(c) The Contractor is instructed that any requests for information regarding this Contract and any deliverables shall 
be referred to the Authority.  

 

(d) The requirements of Subchapter J, Chapter 552, Government Code, may apply to this proposal/contract and 
the contractor or vendor agrees that the contract can be terminated if the contractor or vendor knowingly or intention-
ally fails to comply with a requirement of that subchapter. 

 

(1) The requirement of Subchapter J, Chapter 552, Government Code as amended currently applies to ex-
penditures of at least $1 million in public funds for the purchase of goods or services.  
 
34. RIGHTS TO PROPOSAL AND CONTRACTUAL MATERIAL 
 
(a) All documentation related to or prepared in connection with any proposal, including the contents of any proposal 
contracts, responses, inquiries, correspondence, and all other material submitted in connection with the proposal 
shall become the property of the Authority upon receipt. 
 
(b) All documents, reports, data, graphics and other materials produced under this Contract shall become the sole 
possession of the Authority upon receipt and payment, subject only to the Contractor's professional obligation to 
maintain copies of its work product. 
 
35. LIMITATION OF LIABILITY 
 
In no event shall the Authority or its officers, directors, agents or employees be liable in contract or tort, to the Con-
tractor or its Subcontractors for special, indirect, incidental or consequential damages, resulting from the Authority's 
performance, nonperformance, or delay in performance of its obligations under this Contract, or the Authority's ter-
mination of the Contract with or without cause, or the Authority's suspension of the Services.  This limitation of liability 
shall not apply to intentional tort or fraud.  The Contractor shall include similar liability provisions in all its Subcontracts. 
 

http://www.ethics.state.tx.us/
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36. LAWS, STATUTES AND OTHER GOVERNMENTAL REQUIREMENTS 
 
The Contractor agrees that it shall be in compliance with all laws, statutes, and other governmental requirements, 
regulations or standards prevailing during the term of this Contract.  
 
37. CLAIMS 
 
In the event that any claim, demand, suit, or other action is made or brought by any person, firm, corporation, or other 
entity against the Contractor arising out of this Contract, the Contractor shall give written notice thereof, to the Au-
thority within three (3) working days after being notified of such claim, demand, suit, or action.  Such notice shall state 
the date and hour of notification of any such claim, demand, suit, or other action; the name and address of the person, 
firm, corporation, or other entity making such claim or instituting or threatening to institute any type of action or pro-
ceeding; the basis of such claim, action, or proceeding; and the name of any person against whom such claim is 
being made or threatened.  Such written notice shall be delivered either personally or by mail and shall be directly 
sent to the attention of the President/CEO, Capital Metropolitan Transportation Authority, 2910 E. 5th Street, Austin, 
Texas 78702. 
 
38. LICENSES AND PERMITS 
 
The Contractor shall, without additional expense to the Authority, be responsible for obtaining any necessary licenses, 
permits, and approvals for complying with any federal, state, county, municipal, and other laws, codes, and regula-
tions applicable to the Services to be provided under this Contract including, but not limited to, any laws or regulations 
requiring the use of licensed Subcontractors to perform parts of the work.   
 
39. NOTICE OF LABOR DISPUTES 
 
(a) If the Contractor has knowledge that any actual or potential labor dispute is delaying or threatens to delay the 
timely performance of this Contract, the Contractor immediately shall give notice, including all relevant information, 
to the Authority. 
 
(b) The Contractor agrees to insert the substance of this paragraph, including this subparagraph (b), in any Sub-
contract under which a labor dispute may delay the timely performance of this Contract; except that each Subcontract 
shall provide that in the event its timely performance is delayed or threatened by delay by any actual or potential labor 
dispute, the Subcontractor shall immediately notify the next higher tier Subcontractor or the Contractor, as the case 
may be, of all relevant information concerning the dispute. 
 
40.  RELEASES 
 
All publicity releases or releases of reports, papers, articles, maps, or other documents in any way concerning this 
Contract or the Services hereunder which the Contractor or any of its Subcontractors desires to make for the purposes 
of publication in whole or in part, shall be subject to approval by the Authority prior to release. 
 
41. INTEREST OF PUBLIC OFFICIALS  
 
The Contractor represents and warrants that no employee, official, or member of the Board of the Authority is or will 
be pecuniarily interested or benefited directly or indirectly in this Contract.  The Contractor further represents and 
warrants that it has not offered or given gratuities (in the form of entertainment, gifts or otherwise) to any employee, 
official, or member of the Board of the Authority with a view toward securing favorable treatment in the awarding, 
amending, or evaluating the performance of this Contract.  For breach of any representation or warranty in this par-
agraph, the Authority shall have the right to terminate this Contract without liability and/or have recourse to any other 
remedy it may have at law or in equity. 
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42. INDEMNIFICATION 
 
(a) THE CONTRACTOR WILL INDEMNIFY, DEFEND AND HOLD THE AUTHORITY AND ITS OFFICERS, DI-
RECTORS, EMPLOYEES, AGENTS AND REPRESENTATIVES (THE AUTHORITY AND EACH SUCH PERSON 
OR ENTITY IS AN “INDEMNIFIED PARTY”) HARMLESS FROM AND AGAINST AND PAY ANY AND ALL DAM-
AGES (AS DEFINED HEREIN) DIRECTLY OR INDIRECTLY RESULTING FROM, RELATING TO, ARISING OUT 
OF OR ATTRIBUTABLE TO ANY OF THE FOLLOWING: 
 

(1) ANY BREACH OF ANY REPRESENTATION OR WARRANTY THAT THE CONTRACTOR HAS MADE 
IN THIS CONTRACT; 

 
(2) ANY BREACH, VIOLATION OR DEFAULT BY OR THROUGH THE CONTRACTOR OR ANY OF ITS 

SUBCONTRACTORS OF ANY OBLIGATION OF THE CONTRACTOR IN THIS CONTRACT OR ANY OTHER 
AGREEMENT BETWEEN THE CONTRACTOR AND THE AUTHORITY; 

 
(3) THE USE, CONDITION, OPERATION OR MAINTENANCE OF ANY PROPERTY, VEHICLE, FACILITY 

OR OTHER ASSET OF THE AUTHORITY TO WHICH THE CONTRACTOR HAS ACCESS OR AS TO WHICH 
THE CONTRACTOR PROVIDES SERVICES; OR 

 
(4) ANY ACT OR OMISSION OF THE CONTRACTOR OR ANY OF ITS SUBCONTRACTORS OR ANY 

OF THEIR OFFICERS, DIRECTORS, EMPLOYEES, AGENTS, CUSTOMERS, INVITEES, REPRESENTATIVES 
OR VENDORS. 

 
(b) “ACTION” MEANS ANY ACTION, APPEAL, PETITION, PLEA, CHARGE, COMPLAINT, CLAIM, SUIT, DE-
MAND, LITIGATION, MEDIATION, HEARING, INQUIRY, INVESTIGATION OR SIMILAR EVENT, OCCURRENCE 
OR PROCEEDING. 
 
(c) “DAMAGES” MEANS ALL DIRECT OR INDIRECT DAMAGES, LOSSES, LIABILITIES, DEFICIENCIES, 
SETTLEMENTS, CLAIMS, AWARDS, INTEREST, PENALTIES, JUDGMENTS, FINES, OR OTHER COSTS OR 
EXPENSES OF ANY KIND OR NATURE WHATSOEVER, WHETHER KNOWN OR UNKNOWN, CONTINGENT 
OR VESTED, MATURED OR UNMATURED, AND WHETHER OR NOT RESULTING FROM THIRD-PARTY 
CLAIMS, INCLUDING COSTS (INCLUDING, WITHOUT LIMITATION, REASONABLE FEES AND EXPENSES OF 
ATTORNEYS, OTHER PROFESSIONAL ADVISORS AND EXPERT WITNESSES) RELATED TO ANY INVESTI-
GATION, ACTION, SUIT, ARBITRATION, APPEAL, CLAIM, DEMAND, INQUIRY, COMPLAINT, MEDIATION, IN-
VESTIGATION OR SIMILAR EVENT, OCCURRENCE OR PROCEEDING. 

 
(d) “THREATENED” MEANS A DEMAND OR STATEMENT HAS BEEN MADE (ORALLY OR IN WRITING) OR 
A NOTICE HAS BEEN GIVEN (ORALLY OR IN WRITING), OR ANY OTHER EVENT HAS OCCURRED OR ANY 
OTHER CIRCUMSTANCES EXIST THAT WOULD LEAD A PRUDENT PERSON OR ENTITY TO CONCLUDE 
THAT AN ACTION OR OTHER MATTER IS LIKELY TO BE ASSERTED, COMMENCED, TAKEN OR OTHERWISE 
PURSUED IN THE FUTURE. 
 
(e) IF ANY ACTION IS COMMENCED OR THREATENED THAT MAY GIVE RISE TO A CLAIM FOR INDEMNI-
FICATION (A “CLAIM”) BY ANY INDEMNIFIED PARTY AGAINST THE CONTRACTOR, THEN SUCH INDEMNI-
FIED PARTY WILL PROMPTLY GIVE NOTICE TO THE CONTRACTOR AFTER SUCH INDEMNIFIED PARTY 
BECOMES AWARE OF SUCH CLAIM.  FAILURE TO NOTIFY THE CONTRACTOR WILL NOT RELIEVE THE 
CONTRACTOR OF ANY LIABILITY THAT IT MAY HAVE TO THE INDEMNIFIED PARTY, EXCEPT TO THE EX-
TENT THAT THE DEFENSE OF SUCH ACTION IS MATERIALLY AND IRREVOCABLY PREJUDICED BY THE 
INDEMNIFIED PARTY’S FAILURE TO GIVE SUCH NOTICE.  THE CONTRACTOR WILL ASSUME AND THERE-
AFTER DILIGENTLY AND CONTINUOUSLY CONDUCT THE DEFENSE OF A CLAIM WITH COUNSEL THAT IS 
SATISFACTORY TO THE INDEMNIFIED PARTY. THE INDEMNIFIED PARTY WILL HAVE THE RIGHT, AT ITS 
OWN EXPENSE, TO PARTICIPATE IN THE DEFENSE OF A CLAIM WITHOUT RELIEVING THE CONTRACTOR 
OF ANY OBLIGATION DESCRIBED ABOVE.  IN NO EVENT WILL THE CONTRACTOR APPROVE THE ENTRY 
OF ANY JUDGMENT OR ENTER INTO ANY SETTLEMENT WITH RESPECT TO ANY CLAIM WITHOUT THE 
INDEMNIFIED PARTY’S PRIOR WRITTEN APPROVAL, WHICH WILL NOT BE UNREASONABLY WITHHELD.  
UNTIL THE CONTRACTOR ASSUMES THE DILIGENT DEFENSE OF A CLAIM, THE INDEMNIFIED PARTY MAY 
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DEFEND AGAINST A CLAIM IN ANY MANNER THE INDEMNIFIED PARTY REASONABLY DEEMS APPROPRI-
ATE.  THE CONTRACTOR WILL REIMBURSE THE INDEMNIFIED PARTY PROMPTLY AND PERIODICALLY 
FOR THE DAMAGES RELATING TO DEFENDING AGAINST A CLAIM AND WILL PAY PROMPTLY THE INDEM-
NIFIED PARTY FOR ANY DAMAGES THE INDEMNIFIED PARTY MAY SUFFER RELATING TO A CLAIM. 
 
(f) THE INDEMNIFICATION OBLIGATIONS AND RIGHTS PROVIDED FOR IN THIS CONTRACT DO NOT RE-
QUIRE (AND SHALL NOT BE CONSTRUED AS REQUIRING) THE CONTRACTOR TO INDEMNIFY, HOLD 
HARMLESS, OR DEFEND ANY INDEMNIFIED PARTY (OR ANY THIRD PARTY) AGAINST ANY ACTION OR 
CLAIM (OR THREATENED ACTION OR CLAIM) CAUSED BY THE NEGLIGENCE OR FAULT, THE BREACH OR 
VIOLATION OF A STATUTE, ORDINANCE, GOVERNMENTAL REGULATION, STANDARD, OR RULE, OR THE 
BREACH OF CONTRACT OF ANY INDEMNIFIED PARTY, ITS AGENTS OR EMPLOYEES, OR ANY THIRD 
PARTY UNDER THE CONTROL OR SUPERVISION OF ANY INDEMNIFIED PARTY, OTHER THAN THE CON-
TRACTOR OR ITS AGENTS, EMPLOYEES, OR SUBCONTRACTORS OF ANY TIER. 
 
(g) THIS PARAGRAPH WILL SURVIVE ANY TERMINATION OR EXPIRATION OF THIS CONTRACT. 
 
43. RECORD RETENTION; ACCESS TO RECORDS AND REPORTS 
 
(a) The Contractor will retain, and will require its Subcontractors of all tiers to retain, complete and readily acces-
sible records related in whole or in part to the Contract, including, but not limited to, data, documents, reports, statis-
tics, sub-agreements, leases, subcontracts, arrangements, other third party agreements of any type, and supporting 
materials related to those records.  
 
(b) If this is a cost-reimbursement, incentive, time and materials, labor hour, or price determinable Contract, or any 
combination thereof, the Contractor shall maintain, and the Authority and its representatives shall have the right to 
examine, all books, records, documents, and other evidence and accounting procedures and practices sufficient to 
reflect properly all direct and indirect costs of whatever nature claimed to have been incurred and anticipated to be 
incurred for the performance of this Contract. 
 
(c) If the Contractor submitted certified cost or pricing data in connection with the pricing of this Contract or if the 
Contractor’s cost of performance is relevant to any change or modification to this Contract, the Authority and its 
representatives shall have the right to examine all books, records, documents, and other data of the Contractor 
related to the negotiation, pricing, or performance of such Contract, change, or modification for the purpose of eval-
uating the costs incurred and the accuracy, completeness, and currency of the cost or pricing data submitted.  The 
right of examination shall extend to all documents necessary to permit adequate evaluation of the costs incurred and 
the cost or pricing data submitted, along with the computations and projections used therein. 
 
(d) The Contractor shall maintain all books, records, accounts and reports required under this paragraph for a 
period of at not less than three (3) years after the date of termination or expiration of this Contract, except in the event 
of litigation or settlement of claims arising from the performance of this Contract, in which case records shall be 
maintained until the disposition of all such litigation, appeals, claims or exceptions related thereto. 
 
(e) The Contractor agrees to provide sufficient access to the Authority and its contractors to inspect and audit 
records and information related to performance of this Contract as reasonably may be required. 
 
(f) The Contractor agrees to permit the Authority and its contractors access to the sites of performance under this 

Contract as reasonably may be required.  

(g) If an audit pursuant to this paragraph reveals that the Authority has paid any invoices or charges not authorized 
under this Contract, the Authority may offset or recoup such amounts against any indebtedness owed by it to the 
Contractor, whether arising under this Contract or otherwise, over a period of time equivalent to the time period over 
which such invoices or charges accrued. 
 
(h) This paragraph will survive any termination or expiration of this Contract. 
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44. EXCUSABLE DELAYS 
 
(a) Except for defaults of Subcontractors at any tier, the Contractor shall not be in default because of any failure 
to perform this Contract under its terms if the failure arises from Force Majeure Events.  In each instance, the failure 
to perform must be beyond the control and without the fault or negligence of the Contractor.  “Default” includes failure 
to make progress in the performance of the Services. 
 
(b) If the failure to perform is caused by the failure of a Subcontractor at any tier to perform or make progress, and 
if the cause of the failure was beyond the control of both the Contractor and Subcontractor and without the fault or 
negligence of either, the Contractor shall not be deemed to be in default, unless:  

 
(1) the subcontracted supplies or services were obtainable from other sources; 

 
(2) the Authority ordered the Contractor in writing to obtain these services from the other source; and 

 
(3) the Contractor failed to comply reasonably with this order. 

 
(c) Upon the request of the Contractor, the Authority shall ascertain the facts and extent of the failure.  If the 
Authority determines that any failure to perform results from one or more of the causes above, the delivery schedule 
or period of performance shall be revised, subject to the rights of the Authority under this Contract. 
 
45. LOSS OR DAMAGE TO PROPERTY 
 
The Contractor shall be responsible for any loss or damage to property including money securities, merchandise, 
fixtures and equipment belonging to the Authority or to any other individual or organization, if any such loss or damage 
was caused by the Contractor or any Subcontractor at any tier, or any employee thereof, while such person is on the 
premises of the Authority as an employee of the Contractor or Subcontractor.  
 
46. CONTRACTOR CONTACT/AUTHORITY DESIGNEE 
 
The Contractor shall provide the Authority with a telephone number to ensure immediate communication with a per-
son (not a recording) anytime during Contract performance. Similarly, the Authority shall designate an Authority rep-
resentative who shall be similarly available to the Contractor. 
 
47. QUALITY ASSURANCE 
 
A periodic review of the Contractor’s scheduled work may be performed by the Authority. If work is deemed incom-
plete or unacceptable in any way, the Authority will determine the cause and require the Contractor to take corrective 
measures in accordance with the terms of the Contract. 

 
48. INTERPRETATION OF CONTRACT – DISPUTES 
 
All questions concerning interpretation or clarification of this Contract or the acceptable fulfillment of this Contract by 
the Contractor shall be immediately submitted in writing to the Authority’s Contracting Officer for determination.  All 
determinations, instructions, and clarifications of the Contracting Officer shall be final and conclusive unless the Con-
tractor files with the Capital Metro President/CEO within two (2) weeks after the Authority notifies the Contractor of 
any such determination, instruction or clarification, a written protest, stating in detail the basis of the protest.  The 
President/CEO shall consider the protest and notify the Contractor within two (2) weeks of the protest filing of his or 
her final decision.  The President/CEO’s decisions shall be conclusive subject to judicial review.  Notwithstanding any 
disagreement the Contractor may have with the decisions of the President/CEO, the Contractor shall proceed with 
the Services in accordance with the determinations, instructions, and clarifications of the President/CEO.  The Con-
tractor shall be solely responsible for requesting instructions or interpretations and liable for any cost or expenses 
arising from its failure to do so.  The Contractor's failure to protest the Contracting Officer's determinations, instruc-
tions, or clarifications within the two-week period shall constitute a waiver by the Contractor of all of its rights to further 
protest. 
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49. TOBACCO FREE WORKPLACE 
 
(a) Tobacco products include cigarettes, cigars, pipes, snuff, snus, chewing tobacco, smokeless tobacco, dipping 
tobacco and any other non-FDA approved nicotine delivery device. 
 
(b) The tobacco free workplace policy refers to all Capital Metro owned or leased property.  Note that this includes 
all buildings, facilities, work areas, maintenance facilities, parking areas and all Authority owned vehicles. 
 
(c) Tobacco use is not permitted at any time on Capital Metro owned or leased property, including personal vehi-
cles parked in Capital Metro parking lots. 
 
(d) Littering of tobacco-related products on the grounds or parking lots is also prohibited. 

 
50. ORDER OF PRECEDENCE 
 
In the event of inconsistency between the provisions of this Contract, unless otherwise provided herein, the incon-
sistency shall be resolved by giving precedence in the following order, as revised: 
 

1. Exhibit A- Revised-2 – Pricing Schedule  
2. Exhibit E- Revised-1– Contractual Terms and Conditions 
3. Exhibit F – Revised -1– Scope of Services 
4. Exhibit F-1- Revised-1 –Compliance Matrix 
5. Exhibit B – Representations and Certifications 
6. Exhibit B-1 – Buy America 
7. Exhibit B-2 - FHWA-1273 – Contract Provisions Federal Aid Construction Contracts 
8. Exhibit E-1- Addendum to Contractual Terms & Conditions Federally Assisted Supply or Service Contract 
9. Exhibit H- Revised-1 – IT Proprietary Rights and Data Security Addendum 
10. Exhibit I- Revised-1 – IT Access and Use Agreement 
11. Exhibit J- Revised-1 - IT Hosted Solutions 
12. Exhibit K- Revised-1 – Warranty, Maintenance and Services Agreement 
13. Other provisions or attachments to the Contract 

 
51. ANTI-CORRUPTION AND BRIBERY LAWS 
 
The Contractor shall comply with all Applicable Anti-Corruption and Bribery Laws. The Contractor represents and 
warrants that it has not and shall not violate or cause the Authority to violate any such Anti-Corruption and Bribery 
Laws. The Contractor further represents and warrants that, in connection with supplies or Services provided to the 
Authority or with any other business transaction involving the Authority, it shall not pay, offer, promise, or authorize the 
payment or transfer of anything of value, directly or indirectly to: (a) any government official or employee (including 
employees of government owned or controlled companies or public international organizations) or to any political party, 
party official, or candidate for public office or (b) any other person or entity if such payments or transfers would violate 
applicable laws, including Applicable Anti-Corruption and Bribery Laws.  Notwithstanding anything to the contrary herein 
contained, the Authority may withhold payments under this Contract, and terminate this Contract immediately by way 
of written notice to the Contractor, if it believes, in good faith, that the Contractor has violated or caused the Authority to 
violate the Applicable Anti-Corruption and Bribery Laws. The Authority shall not be liable to the Contractor for any claim, 
losses, or damages related to its decision to exercise its rights under this provision. 
 
52. RESERVED 
 
53. ORGANIZATIONAL CONFLICT OF INTEREST (OCI) 
 
(a) This Contract may task the Contractor to prepare or assist in preparing work statements that directly, predict-
ably and without delay are used in future competitive acquisitions. The parties recognize that by the Contractor 
providing this support a potential conflict of interest arises as defined by FAR 9.5. 
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(b)  For the purposes of this paragraph, the term “Contractor” means the Contractor, its subsidiaries and affiliates, 
joint ventures involving the Contractor, any entity with which the Contractor may hereafter merge or affiliate and any 
other successor or assignee of the Contractor.  
 
(c) The Contractor acknowledges the full force and effect of this paragraph. It agrees to be bound by its terms and 
conditions and understands that violation of this paragraph may, in the judgment of the Contracting Officer, be cause 
for Termination for Default. The Contractor also acknowledges that this does not represent the sole and exclusive 
remedy available to the Authority in the event the Contractor breaches this or any other Organizational Conflict of 
Interest paragraph. 
 
54. MISCELLANEOUS 
 
(a) This Contract does not intend to, and nothing contained in this Contract shall create any partnership, joint 
venture or other equity type agreement between the Authority and the Contractor. 
 
(b) All notices, statements, demands, requests, consents or approvals required under this Contract or by law by 
either party to the other shall be in writing and may be given or served by depositing same in the United States mail, 
postage paid, registered or certified and addressed to the party to be notified, with return receipt requested; by per-
sonally delivering same to such party; an agent of such party; or by overnight courier service, postage paid and 
addressed to the party to be notified; or by e-mail with delivery confirmation.  Notice deposited in the U.S. mail in the 
manner hereinabove described shall be effective upon such deposit.  Notice given in any other manner shall be 
effective only if and when received by the party to be notified. 
 
 If to the Contractor: As set forth in Exhibit B to this Contract 
  
 If to the Authority: Capital Metropolitan Transportation Authority 

Attn: Chief Contracting Officer 
2910 E. 5th Street 
Austin, Texas 78702 

 
Address for notice can be changed by written notice to the other party. 
 
(c) In the event the Authority finds it necessary to employ legal counsel to enforce its rights under this Contract, or 
to bring an action at law, or other proceeding against the Contractor to enforce any of the terms, covenants or condi-
tions herein, the Contractor shall pay to the Authority its reasonable attorneys’ fees and expenses, in the event the 
Authority is the prevailing party on the merits.  regardless of whether suit is filed. 
 
(d) If any term or provision of this Contract or any portion of a term or provision hereof or the application thereof to 
any person or circumstance shall, to any extent, be void, invalid or unenforceable, the remainder of this Contract will 
remain in full force and effect unless removal of such invalid terms or provisions destroys the legitimate purpose of 
the Contract in which event the Contract will be terminated. 
 
(e) This Contract represents the entire agreement between the parties concerning the subject matter of this Con-
tract and supersedes any and all prior or contemporaneous oral or written statements, agreements, correspondence, 
quotations and negotiations. In executing this Contract, the parties do not rely upon any statement, promise, or rep-
resentation not expressed herein. This Contract may not be changed except by the mutual written agreement of the 
parties. 
 
(f) A facsimile signature shall be deemed an original signature for all purposes. For purposes of this paragraph, 
the phrase “facsimile signature” includes without limitation, an image of an original signature. 
 
(g) Whenever used herein, the term “including” shall be deemed to be followed by the words “without limitation”. 
Words used in the singular number shall include the plural, and vice-versa, and any gender shall be deemed to 
include each other gender. All Exhibits attached to this Contract are incorporated herein by reference. 
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(h) All rights and remedies provided in this Contract are cumulative and not exclusive of any other rights or reme-
dies that may be available to the Authority, whether provided by law, equity, statute, or otherwise. The election of any 
one or more remedies the Authority will not constitute a waiver of the right to pursue other available remedies. 
 
(i) The Contractor shall not assign the whole or any part of this Contract or any monies due hereunder without the 
prior written consent of the Contracting Officer. No assignment shall relieve the Contractor from any of its obligations 
hereunder.  Any attempted assignment, transfer or other conveyance in violation of the foregoing shall be null and 
void. 
 
(j) The failure of the Authority to insist upon strict adherence to any term of this Contract on any occasion shall 
not be considered a waiver or deprive the Authority thereafter to insist upon strict adherence to that term or other 
terms of this Contract. Furthermore, the Authority is a governmental entity and nothing contained in this Contract 
shall be deemed a waiver of any rights, remedies or privileges available by law. 
 
(k) This Contract shall be governed by and construed in accordance with the laws of the State of Texas. Any 
dispute arising with respect to this Contract shall be resolved in the state or federal courts of the State of Texas, 
sitting in Travis County, Texas and the Contractor expressly consents to the personal jurisdiction of these courts. 
 
(l) This Contract is subject to the Texas Public Information Act, Tex. Gov’t Code, Chapter 552. 
 
(m) The Contractor represents, warrants and covenants that: (a) it has the requisite power and authority to execute, 
deliver and perform its obligations under this Contract; and (b) it is in compliance with all applicable laws related to 
such performance. 
 
(n) The person signing on behalf of the Contractor represents for himself or herself and the Contractor that he or 
she is duly authorized to execute this Contract. 
 
(o) No term or provision of this Contract is intended to be, or shall be, for the benefit of any person, firm, organiza-
tion, or corporation for a party hereto, and no such other person, firm, organization or corporation shall have any right 
or cause of action hereunder. 
 
(p) Capital Metro is a governmental entity and nothing in this Contract shall be deemed a waiver of any rights or 
privileges under the law. 
 
(q) Funding for this Contract after the current fiscal year is subject to revenue availability and appropriation of funds 
in the annual budget approved by the Authority’s Board of Directors. 
 
(r) Time is of the essence for all delivery, performance, submittal, and completion dates in this Contract. 
 
55. FUNDING AVAILABILITY 
 
Funding after the current fiscal year of any contract resulting from this solicitation is subject to revenue availability 
and appropriation of funds in the annual budget approved by the Authority’s Board of Directors. 
 
 

56. Local Government Standard Specifications and Provisions  
 
Provisions (1L-9L) will be required in connection with this solicitation and resulting contract if funding is 
based on the receipt of federal funds.  
 info: Exhibit E for Services, revised 06/16/2021, Page 25 of 25, end of document 

https://www.txdot.gov/business/resources/txdot-specifications/local-government.html
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EXHIBIT E-1 

ADDENDUM TO CONTRACTUAL TERMS AND CONDITIONS 

FEDERALLY ASSISTED SUPPLY OR SERVICE CONTRACT 

 

The Contractor clauses and provisions of this Exhibit apply to all Federally assisted supply and service contracts. 
These provisions supersede and take precedence over any other clause or provision contained within this contract 
which may be in conflict therewith. 

1. ENERGY POLICY AND CONSERVATION ACT  

The Contractor agrees to comply with mandatory standards and policies relating to energy efficiency contained 
in the State Energy Conservation Plan issued in compliance with the Energy Policy and Conservation Act (42 
U.S.C. § 6321 et seq.). 

2. OFFICIALS NOT TO BENEFIT  
 

No member of or delegate to Congress, or resident commissioner, shall be admitted to any share or part of this 
Contract or to any benefit arising from it. However, this clause does not apply to this Contract to the extent that this. 
Contract is made with a corporation for the corporation's general benefit.  
 

3. FLY AMERICA  
 

The Contractor agrees that if Federal funds are used to fund international air transportation of any persons (and their 
personal effects) involved in or property acquired for the Contract, the transportation must be provided by U.S. flag 
air carriers to the extent service by these carriers is available, as required by the International Air Transportation Fair 
Competitive Practices Act of 1974, as amended, 49 U.S.C. 40118, in accordance with U.S. GAO regulations, "Uniform 
Standards and Procedures for Transportation Transactions," 4 C.F.R. Part 52, and U.S. GAO Guidelines for Imple-
mentation of the "Fly America Act" B-138942, 1981 U.S. Comp. Gen. LEXIS 2166. March 31, 1981. 

4.     AUDIT AND INSPECTION OF RECORDS  

(a) This clause is applicable if this Contract was entered into by means of negotiation and shall become operative 
with respect to any modification to this Contract whether this Contract was initially entered into by means of negotia-
tion or by means of formal advertising. 

(b) The Contractor shall maintain complete and readily accessible records and shall permit the Authority, the U.S. 
Department of Transportation, and the Comptroller General of the United States or any of their duly authorized rep-
resentatives access to and the right to examine any directly pertinent books, documents, papers, and records of such 
Contractor, involving transactions related to the Contract, for the purpose of making audit, examination, excerpts and 
transcriptions. Such access requires the Contractor to provide timely and reasonable access for the purpose of inter-
view and discussion related to such documents. 

(c) The Contractor agrees to comply with the record-retention requirements in 2 C.F.R. 200.334 (previously 2 
C.F.R. 200.333). Under such requirements, the Contractor shall maintain all books, documents, papers, and records 
required under the Contract for a period of at least three years after the date of termination or expiration of the 
Contract, or the disposition of all litigation, appeals, claims, or exceptions related to this Contract (whichever is 
later). The rights of access in this clause are not limited to the required retention period(s) but last as long as the 
records are retained. 

(d) The Contractor further agrees to include in all subcontracts a clause that requires the subcontractor:  

(1) To maintain complete and readily accessible records and to permit the Authority, the U.S. Department of 
Transportation, and the Comptroller General of the United States or any of their duly authorized representatives 
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access to and the right to examine any directly pertinent books, documents, papers, and records of such subcon-
tractor, involving transactions related to the Contract, for the purpose of making audit, examination, excerpts, and 
transcriptions. The clause shall also require the subcontractor to provide timely and reasonable access for the pur-
pose of interview and discussion related to such documents. 

(2) To comply with the record-retention requirements in 2 C.F.R. 200.334 (previously 2 C.F.R. 200.333), the 
subcontractor shall maintain all books, documents, papers, and records required under the Contract for a period of 
at least three years after the date of termination or expiration of the Contract, or the disposition of all litigation, 
appeals, claims, or exceptions related to this Contract (whichever is later). The clause shall note that the rights of 
access in the clause are not limited to the required retention period(s) but last as long as the records are retained. 

 
5.       PROGRAM FRAUD AND FALSE OR FRAUDULENT STATEMENTS AND RELATED ACTS  

(a) The Contractor acknowledges that the provisions of the Program Fraud Civil Remedies Act of 1986, as 
amended, 31 U.S.C. §§ 3801 et seq. and U.S. DOT regulations, "Program Fraud Civil Remedies," 49 C.F.R. Part 
31, apply to its actions pertaining to this Contract. The Contractor certifies or affirms the truthfulness and accuracy 
of any statement it has made, it makes, it may make, or causes to be made, pertaining to the Contract or the FTA 
assisted project for which this Contract work is being performed. In addition to other penalties that may be appli-
cable, the Contractor further acknowledges that if it makes, or causes to be made, a false, fictitious, or fraudulent 
claim, statement, submission, or certification, the Federal Government reserves the right to impose the penalties 
of the Program Fraud Civil Remedies Act of 1986 on the Contractor to the extend the Federal Government deems 
appropriate. 

(b) The Contractor also acknowledges that if it makes, or causes to be made, a false, fictitious, or fraudulent claim, 
statement, submission, or certification to the Federal Government under a contract connected with a project that is 
financed in whole or in part with Federal assistance originally awarded by the Federal Highway Administration 
(FHWA), the Government reserves the right to impose the penalties of 18 U.S.C. § 1001 on the Contractor, to the 
extent the Federal Government deems appropriate. 

(c) The Contractor agrees to include the above two clauses in each Subcontract associated with this Contract. It 
is further agreed that the clauses shall not be modified, except to identify the Subcontractor who will be subject to the 
provisions. 
 
6.     PRIVACY ACT  

(a) The Contractor agrees to comply with, and assures the compliance of its employees with, the information 
restriction and other applicable requirements of the Privacy Act of 1974, 5 U.S.C. § 552a. Among other things, 
the Contractor agrees to obtain the express consent of the Federal Government before the Contractor or its 
employees operate a system of records on behalf of the Federal Government. The Contractor understands that 
the requirements of the Privacy Act, including the civil and criminal penalties for violation of that Act, apply to those 
individuals involved, and that failure to comply with the terms of the Privacy Act may result in termination of the 
Contract. 

(b)        The Contractor agrees to include the above clause in each Subcontract associated with this Contract. It 
is further agreed that the clauses shall not be modified, except to identify the Subcontractor who will be subject 
to the provisions. 

7.     NO OBLIGATION BY THE FEDERAL GOVERNMENT  

(a) Notwithstanding any concurrence by the Federal Government in or approval of the solicitation or award of the 
Contract, absent the express written consent by the Federal Government, the Federal Government is not a party to 
this Contract and shall not be subject to any obligations or liabilities to the Contractor, or any other party (whether or 
not a party to that Contract) pertaining to any matter resulting from the underlying Contract. 

(b) The Contractor agrees to include the above clause in each Subcontract associated with this Contract. The 
clause shall not be modified, except to identify the Subcontractor who will be subject to its provisions. 



CAPITAL METROPOLITAN TRANSPORTATION AUTHORITY 

____________________________________________________________________________ 

 

__________________________________________________________________________________________________________________ 
  
RFP 802316 (03/24/2022) Page 3 of 7 Exhibit E-1 

 

8.    NOTICE OF FEDERAL REQUIREMENTS  

(a)   The Contractor shall at all times comply with all applicable FHWA regulations, policies, procedures and direc-
tives, as they may be amended or promulgated from time to time during the term of this Contract. The Contractor's 
failure to so comply shall constitute a material breach of this Contract. 

(b) The Contractor is advised that Federal requirements applicable to this Contract as set forth in federal law, 
regulations, policies, and related administrative practices may change during the performance of this Contract. Any 
such changes shall also apply to this Contract and subcontracts at all tiers. 
 

 
 

9.    SEISMIC SAFETY REGULATIONS  

To the extent applicable to Contractor's work, the Contractor agrees that any new building or addition to an existing 
building will be designed and constructed in accordance with the standards for Seismic Safety required in Department 
of Transportation Seismic Safety Regulations 49 C.F.R. Part 41 and will certify to compliance to the extent required 
by the regulation. The Contractor also agrees to ensure that all work performed under this Contract including work 
performed by a Subcontractor is in compliance with the standards required by the Seismic Safety Regulations and 
the certification of compliance issued on the project. 

10.  DRUG-FREE WORKPLACE PROGRAM  

(a) As used in this clause: 

(1) "Alcohol" means ethyl alcohol and any beverage containing ethyl alcohol.  

"Controlled substance(s)" means a substance, including a drug and an immediate precursor listed in Schedules I 
through V of Subchapter A of the Texas Controlled Substances Act, Tex. Rev. Civ. Stat. Ann. Articles 481.032 - 
481.036. These substances include, but are not limited to, marijuana, heroin, LSD, concentrated cannabis or canna-
binoids, hashish or hash oil, morphine or its derivatives, mescaline, peyote, phencyclidine (PCP, Angel Dust), opium, 
opiates, methadone, cocaine, Quaaludes, amphetamines, "exotic/designer" drugs, benzodiazepines, Seconal, co-
deine, barbiturates, Phenobarbital, or Valium. 

(3) "Safety sensitive task" means each category of work performed at a construction workplace which, if 
performed by a person impaired by the effects of alcohol or a controlled substance: 

(i) would pose a serious risk of death or personal injury to the employee or others in the vicin-
ity; or 

(ii) could compromise the quality of the construction in such manner as would impose a significant 
public safety risk in the operation of the Authority's public transportation system. 

(4) "Drug-free workplace" means a site for the performance of work done in connection with the Authority's 
construction contract at which employees are prohibited from using alcohol or from engaging in the unlawful manu-
facture, distribution, dispensing, possession, or use of a controlled substance. 

(5) "Employee" means an employee of a Contractor or Subcontractor who may be directly engaged in the 
performance of work under the Authority's construction contract. 

(6) "Reasonable suspicion" means the presence or absence of specific criteria identified in the Contrac-
tor's drug-free workplace program (indicating the possibility that a person is under the influence of alcohol or a 
controlled substance) as observed by the Contractor's supervisory personnel with reasonable training in the iden-
tification of such criteria. 

(b) The program shall provide for mandatory drug testing of employees who are to perform safety sensitive tasks 
under the following circumstances: 

(1) All employees will be tested prior to assignment to the Authority's construction project to ascertain the 
use of controlled substances if the employee will be performing safety sensitive tasks; and 
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(2) When there is a reasonable suspicion that an employee is under the influence of alcohol or a controlled 
substance at the workplace; and 

(3) When an employee has been involved in an accident or unsafe practice (as defined in the Contractor's 
safety program) at the workplace. 

(c) The program may, at the Contractor's discretion, include mandatory employee drug testing under the following 
circumstances: 

(1) As part of or as a follow-up to counseling or rehabilitation for controlled substance use; or  

(2) As part of a voluntary employee drug testing program. 

(d) A random testing procedure to detect the use of alcohol or a controlled substance by employees performing 
safety sensitive tasks is required as part of the Contractor's program for the purpose of preventing or deterring 
hazardous performance. The procedure shall require that, at a minimum, five percent (5%) of the Contractor's 
employees will be randomly tested within the Contract period or within each year of the Contract period, whichever 
period is shorter. 

(e) All testing by or on behalf of the Contractor because of a requirement in the Authority's Contract shall be 
conducted only for employees engaged (or to be engaged) in safety sensitive tasks and only for use of alcohol or a 
controlled substance and shall be conducted in a manner and under written policies that minimize the intrusion on 
the employee's privacy and personal dignity. This provision shall not preclude the Contractor from adding its own 
additional testing requirements. 

(f) The Contractor shall publish a statement notifying employees that the use of alcohol at the workplace or the 
unlawful manufacture, distribution, dispensing, possession, or use of a controlled substance by employees at any 
time is prohibited and specifying the actions that will be taken against employees for violations of such prohibition. 

(g) The program must require each employee who will perform a safety sensitive task, prior to working under the 
Authority's Contract to: 
 

 (1) Acknowledge in writing the Contractor's drug-free workplace program; and 
 
(2)    Give advance written consent to any drug testing that may be conducted under the Contractor's 

program and the use of test results for decisions related to employment, disciplinary action, or continued employ-
ment. The Contractor will agree, in connection with the employee's consent that the results of testing for alcohol 
and controlled substances will not be voluntarily referred to any law enforcement agency. If the Contractor is 
subject to a collective bargaining agreement: 

(i) the procedure for obtaining the individual employee's acknowledgment and consent must be con-
sistent with the Contractor's obligations under the collective bargaining agreement; and 

(ii) employees shall have the right to be accompanied by a union representative when any specimen 
is obtained for testing. 

(h) The Contractor will establish a drug-free awareness program to inform its employees about: 

(1) The dangers of drug abuse in the workplace; 

(2) The Contractor's policy of maintaining a drug-free workplace; 

(3) Any available drug counseling, rehabilitation, and employee assistance programs; and 

(4) The penalties that may be imposed upon employees who refuse to submit to required testing and for 
other violations of the drug-free workplace program including, but not limited to, being unable to remain employed at 
the workplace until approval to return is obtained from the Authority. 

(i) The Contractor's drug-free workplace program shall, at a minimum, include: 

(1) Policies and procedures for specimen collection, chain of custody for specimens, laboratory qualification 
standards, laboratory analysis procedures, quality control requirements, and test result reporting procedures which 
substantially conform to the material requirements of the Mandatory Guidelines for Federal Workplace Drug Testing 
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Programs promulgated by the U.S. Department of Health and Human Services in effect on the date of award of the 
Authority's construction contract. 

(2) Procedures for the Contractor's employees to report their use of prescription drugs used in the course of 
medical treatment or which have been prescribed and authorized for use by a licensed medical practitioner. 

(3) The criteria the Contractor will use for "reasonable suspicion" testing.  

(4) The levels of alcohol or controlled substances which will be used in conjunction with a determination that 
an employee is "under the influence" or is "impaired by the effects of" alcohol or controlled substance(s). 

(j) The Contractor shall display a notice, prominently placed near each entrance to the workplace, stating that, by 
entering the premises, persons are consenting to an inspection of themselves and their property including, but not 
limited to, their clothing, vehicles, briefcases, lunch boxes, tool boxes, purses, and packages. 

(k) The Contractor agrees to use its best efforts to establish and maintain a work environment free of use by 
employees of alcohol or controlled substances through implementation of paragraph (b) through (j) of this clause. 
The Contractor shall prepare and maintain records in sufficient detail to demonstrate compliance with the re-
quirements of this clause including, but not limited to, certifications from Subcontractors and records of drug or 
alcohol tests conducted during performance of the Contract. Such records shall be subject to inspection and 
audit by the Authority, and the Contractor's noncompliance may authorize the Authority to withhold all or any 
portion of any payments due the Contractor until the Contractor demonstrates compliance. 

(I) As applicable, the Contractor also agrees to establish and implement a drug and alcohol testing program 
that complies with 49 U.S.C. § 5331, 49 C.F.R. Part 655, and 49 C.F.R. Part 40, produce any documentation 
necessary to establish its compliance with such requirements, and permit any authorized representative of the 
U.S. DOT or its operating administrations, any state oversight agency, and/or the Authority, to inspect the facil-
ities and records as-sociated with the implementation of the drug and alcohol testing program and review the 
testing process. The Contractor agrees further to certify annually its compliance with Part 655 before issuance 
of the Notice to Proceed and annually thereafter and to submit, by March 1 of each year of the term of the 
Contract, a Management Information System (MIS) report covering the previous calendar year to Capital Metro, 
Attn: Senior Director/Chief Contracting Officer of Procurement, 2910 East 5 th Street, Austin, Texas 78702. To 
certify compliance the Contractor shall use the "Alcohol and Controlled Substances Testing" certification in the 
"Annual List of Certifications and Assurances for Federal Transit Administration Grants and Cooperative Agree-
ments," which is published annually in the Federal Register. 

(m) A Drug-Free Workplace Program clause identical to this clause (except for changes appropriate for desig-
nation of the parties), including this subparagraph (I) will be included in every Subcontract entered into in connec-
tion with this Contract. 
 
11.    RECYCLED PRODUCTS; 42 U.S.C. § 6962, 40 C.F.R. Part 247, Executive Order 12873, 2 C.F.R. 
200.322  

(a) Applicability to Contracts 

The Recycled Products requirements apply to all contracts for items designated by the EPA, when the purchaser or 
Contractor procures $10,000 or more of one of these items during the fiscal year, or has procured $10,000 or more 
of such items in the previous fiscal year, using Federal funds. New requirements for "recovered materials" will become 
effective May 1, 1996. These new regulations apply to all procurement actions involving items designated by the 
EPA, where the procuring agency purchases $10,000 or more of one of these items in a fiscal year, or when the cost 
of such items purchased during the previous fiscal year was $10,000. 

(b) Flow Down  

These requirements flow down to all contractor and Subcontractor tiers . 

(c) Recovered Materials  

The Contractor agrees to comply with all the requirements of Section 6002 of the Resource Conservation and 
Recovery Act (RCRA), as amended (42 U.S.C. 6962), including but not limited to the regulatory provisions of 40 
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C.F.R. Part 247, and Executive Order 12873, as they apply to the procurement of the items designated in Sub-
part B of 40 C.F.R. Part 247. 

12.   DISTRACTED DRIVING, INCLUDING TEXT MESSAGING WHILE DRIVING  

(a) The Contractor agrees to comply with: 

(1) Executive Order No. 13513, "Federal Leadership on Reducing Text Messaging While Driving," October 
1, 2009, 23 U.S.C. § 402 note, (74 Fed. Reg. 51225); 

(2) U.S. DOT Order 3902.10, "Text Messaging While Driving," December 30, 2009; and:  

(i) Adopt and enforce policies that ban text messaging while driving in Contractor-owned or rented 
vehicles or, if applicable, Authority-owned vehicles; or while driving privately-owned vehicles when performing any 
Work for or on behalf of the Authority. 

(ii) Conduct initiatives in a manner commensurate with the size of the business, such as,  

(A) Establishment of new rules and programs or re-evaluation of existing programs to prohibit 
text messaging while driving; and 

(B) Education, awareness, and other outreach to employees about the safety risks associated 
with texting while driving. 

(3) The following U.S. DOT Special Provision pertaining to Distracted Driving:  

(i) Safety. The Contractor agrees to adopt and enforce workplace safety policies to decrease crashes 
caused by distracted drivers, including policies to ban text messaging while using an electronic device supplied by 
an employer, and driving a vehicle the driver owns or rents, a vehicle Contractor owns, leases, or rents, or a privately-
owned vehicle when on official business in connection with the Contract, or when performing any work for or on behalf 
of the Contract; 

(ii) Contractor Size. The Contractor agrees to conduct workplace safety initiatives in a manner com-
mensurate with its size, such as establishing new rules and programs to prohibit text messaging while driving, re-
evaluating the existing programs to prohibit text messaging while driving, and providing education, awareness, and 
other outreach to employees about the safety risks associated with texting while driving; and 

(iii) Extension of Provision. The Contractor agrees to include these Special Provisions of this Contract 
in its sub-contract agreements, and encourage its sub-contractors to comply with this Special Provision. 

(b) For purposes of this paragraph, the phrase "text messaging" means reading from or entering data into any 
handheld or other electronic device, including for the purpose of short message service texting, e-mailing, instant 
messaging, obtaining navigational information, or engaging in any other form of electronic data retrieval or electronic 
data communication operating a motor vehicle on an active roadway with the motor running, including while tempo-
rarily stationary because of traffic, a traffic light, stop sign, or otherwise; it does not include operating a motor vehicle 
with or without the motor running when one has pulled over to the side of, or off, an active roadway and has halted 
in a location where one can safely remain stationary. 

13.   VETERANS EMPLOYMENT  

Capital Metro is a recipient of Federal financial assistance on this Contract. The Contractor shall give a hiring 
preference, to the extent practicable, to veterans (as defined in Section 2108 of Title 5 C.F.R.) who have the 
requisite skills and abilities to perform the construction work required under the Contract. This subsection shall 
not be understood, construed or enforced in any manner that would require an employer to give a preference to 
any veteran over any equally qualified applicant who is a member of any racial or ethnic minority, female, an 
individual with a disability, or a former employee. 
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14. SEAT BELT  

Seat Belt Use. The Contractor agrees to implement Executive Order No. 13043, "Increasing Seat Belt Use in the 
United States," April 16, 1997, 23 U.S.C. § 402 note, (62 Fed. Reg. 19217), by: 

(a) Adopting and promoting on-the-job seat belt use policies and programs for its employees and other personnel 
that operate company-owned vehicles, company-rented vehicles, or personally operated vehicles; and 

(b) Including a "Seat Belt Use" provision in each of its sub-contractor agreements related to the Contract. 

15. PATENT RIGHTS AND RIGHTS IN DATA  

If the Federal award meets the definition of "funding agreement" under 37 C.F.R. 401.2 (a) and Contractor is a small 
business firm or nonprofit organization performing experimental, developmental, or research work under that "funding 
agreement," the Contractor agrees that the use of any data produced or delivered under the terms of the Contract 
including, but not limited to, engineering drawings and associated lists, specifications, process sheets and technical 
reports, shall be governed by the requirements of 37 C.F.R. Part 401, "Rights to Inventions Made by Nonprofit Or-
ganizations and Small Business Firms Under Government Grants, Contracts and Cooperative Agreements," and any 
implementing regulations issued. In addition, the Contractor agrees that it will not publish such data without the written 
consent of the Authority and, if appropriate, the Federal Government. 

16.    NATIONAL INTELLIGENT TRANSPORTATION SYSTEMS STANDARDS  

The Contractor agrees to conform to the National Intelligent Transportation Systems (ITS) Architecture requirements 
of 23 U.S.C. § 517(d), unless the Authority has obtained an exemption from the requirements and provided Contractor 
information regarding the exemption. The Contractor further agrees to follow all other applicable Federal guidance. 

17.    NOTIFICATION OF LEGAL MATTERS  

Contractor shall notify the Authority of any and all matters that Contractor knows or reasonably should know may 
affect the Federal Government's interests. This notification requirement includes, but is not limited to, current or 
prospective legal matters such as an actual or potential major dispute, breach, default, litigation, naming of the 
Authority or the Federal Government as a party to litigation, or a legal disagreement in any forum for any reason. 
Matters that may affect the Federal Government include but are not limited to, the Federal Government's interests 
in the Contract, the underlying FHWA funding agreement, and any amendments thereto, or the Federal Govern-
ment's administration or enforcement of federal laws, regulations, and requirements. Contractor agrees to include 
this clause in every subcontract awarded at every tier. Contractor shall further notify the Authority of any potential 
fraud, waste, or abuse occurring on the contract or Project.  
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EXHIBIT F-REVISED-1 
SCOPE OF SERVICES 

METROBIKE BIKESHARE SYSTEM  
 
1. BACKGROUND 
 
Capital Metropolitan Transportation Authority (“CapMetro”, “Capital Metro” or “the Authority”) is a public agency 
responsible for providing mass transit service within the City of Austin and the surrounding communities of Leander, 
Lago Vista, Jonestown, Manor, San Leanna, and Point Venture, as well as the unincorporated area of Travis County 
within Commissioner Precinct 2 and the Anderson Mill area of Williamson County.  Capital Metro services include bus, 
rail, ride-share programs, special event services, and special transit services for the mobility impaired. 
 
The bikeshare system in Austin originated with the City of Austin in 2012 starting with 11 stations and 100 bikes in the 
downtown core. In 2020, the City of Austin and CapMetro signed an interlocal agreement which was amended in 2022 
to further strengthen and fund the system for the next 10 years. As part of the interlocal agreement, the City of Austin 
continues to own the assets and CapMetro maintains and operates the bikeshare system. 
 
2. OBJECTIVE 
 
The objective of this Request for Proposal (RFP) is to seek a qualified public bike share provider of hardware, software 
and equipment that can meet the goals and minimum requirements as discussed below. All responses will be reviewed 
for how the proposed system fulfills the defined requirements, and how the vendor proposes to implement and support 
the defined requirements. 

 
Austin has an existing publicly owned bikeshare system consisting of approximately 850 bicycles, 1000 docks, 80 kiosks 
and assorted other assets. This RFP also seeks proposals on the valuation, sale, or repurpose of the existing BCycle 
branded bikeshare system. 
 
3. GENERAL SCOPE SUMMARY  
 
(a) CapMetro seeks to expand the existing publicly owned bikeshare system. Expansion scenarios are approximate 
based on the availability of future funding. General estimates of the future system size include a minimum of 2,809 e-
bicycles and 5,532 docks over the next 10 years.  
 
(b) CapMetro is seeking to overhaul the MetroBike docked system technology and equipment to meet the 
requirements outlined in this Scope of Services. The vendor shall deliver a system that features e-assist bicycles, 
flexible bicycle docking options, an intuitive customer app, reliable connections to in-field assets, and an administrative 
software solution that meets the needs of all end-users.  
 

Vendor shall provide their native app and online portal customized for CapMetro.  The future phase would be to integrate 

into the CapMetro customer account-based fare collection system.  
 
(c) Other technology requirements shall be included in the bikeshare software or integrated with existing CapMetro 
systems including but not limited to asset management, field staff work-prioritization/dispatching, real-time system 
status management, customer relationship management, and in-depth reporting options. 
 
(d) The vendor shall provide a back-end dashboard for bicycle, station, and dock management that enables real-
time operations, maintenance of the bikeshare solution. 
 
(e) The bikeshare solution proposed shall be scalable to accommodate significant growth in bicycles, stations, docks, 
equipment, service area size, customers, and operations employees. Proposed systems must be robust enough to 
grow without compromising any of the user experience, and vendor support shall increase in scale along with the growth 
of the system.  



CAPITAL METROPOLITAN TRANSPORTATION AUTHORITY 
 

__________________________________________________________________________________________________________________ 
 
RFP 802316 Page 2 of 7 Exhibit F-Revised-1 
 Amendment 2 - FPR 

(f) Vendor is to provide a work plan that outlines activities, timelines, and milestones for bringing the proposed 
system online, including a migration plan schedule, installation phasing of the designated equipment, implementation 
services (including configuration) for software, knowledge transfer/training, and complete as-built documentation. 
 
(g) Construction Services are not required by the successful contractor.  Any construction or electrical 
work would be performed by CapMetro. 
 
4. BIKESHARE E-ASSIST BICYCLES 
 
(a) The vendor shall provide durable, vandal, destruction, and tamper resistant e-assist bicycles made to withstand 
harsh climate conditions of all kinds that may exist in Austin, Texas. 
 
(b) Bicycle parts made of UV resistant materials that can withstand greater than 120 degrees. 

 
(c) Bicycles will include a shroud type covering of the front brake and shifter cables. 
 
(d) Bicycles must be GPS (Global Positioning System) trackable in real-time and capable of reporting telematics 
such as customer use statistics, battery power levels, and any other useful information to help track and manage assets. 
 
(e) Waterproof e-bike batteries that are safe and designed for use in a commercial environment. Batteries shall be 
easily removable with the right tool and replaced in the field as needed.  
 
(f) E-bike batteries designed to withstand 24/7 outdoor exposure. 
 
(g) Maintenance documentation and detailed instructions on preventative maintenance activities and cycles in the 
form of print and/or digital manuals specific to the Austin system equipment.  
 
5. BIKESHARE DOCKS, STATIONS, AND KIOSKS (IN-FIELD EQUIPMENT) 
 
(a) In-field equipment including docks, stations, base plates, and kiosks shall be durable yet easy to clean and install 
or remove so that field maintenance and repairs can be accomplished by a single technician under regular 
circumstances. 
(b) The proposed equipment should be rugged and able to withstand harsh climate conditions including sun, salt, 
snow, extreme heat/cold, and rain.  
(c) Equipment shall be tamper-proof to minimize the potential for vandalism, theft, and destruction. 
(d) Shall withstand extreme heat or cold without degradation of station performance. 
(e) Real-time remote status updates from in-field equipment including push notifications for key system status 
conditions such as solar status, connected station/dock, disconnected station/dock, and out of service stations. 
(f) Shall be Buy America Compliant (see Exhibit B-1). 
(g) Shall include Universal RFID systems that would support integration with CapMetro’s AMP cards which are 
MIFARE DESFire smart card technology. 
(h) Shall include options to access a cellular network for communications and processing. 
(i) Design of kiosks should include enclosure for conduit for cables for a camera (not provided by vendor) and 
communication with flexibility and ease of movement for relocation purposes. 
(j) Shall be able to function in an offline mode, not connected to hosted backend. 
(k) Shall be mounted flush to the ground and sealed if needed to prevent water intrusion. 
(l) Shall provide health monitoring system with ability to send and set email notifications for all equipment-based 
events. 
(m) New in-field equipment shall be seamlessly integrated into, and compatible with, the existing installed 
environment. 
 

DOCKS/STATIONS 
 
(a) The ability to charge bicycle batteries at the dock when configured to do so, without the need to physically 

separate the batteries from the bikes for charging.  
(b) Locking mechanism, modem, and internal hardware shall be durable and designed for minimal maintenance. 
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(c) Easy match paint for touch-ups, especially for rust prevention. 
(d) Optional Power Sources to include, at a minimum, battery power and direct AC power supply Stations 
(e) Solar power ready stations with the option to connect to battery power or AC power. 
(f) The ability to function as a station with or without a kiosk. 
(g) Flexibility to scale up and scale down the size of the station by adding or removing docks. 
(h) Design of docks and stations to support easy movement and relocation without the need for special equipment.  
(i) Ability to lock bicycles remotely. 
(j) Ability to see current dock status include dock voltage, dock failures, and dock errors. 
(k) Maintenance documentation and detailed instructions on preventative maintenance activities and cycles in the 

form of print and/or digital manuals specific to the Austin system equipment.  
 

KIOSKS 
 
(a) The function of kiosks may evolve, change, or be replaced under this contract. With that in mind, CapMetro is 
open to alternative options that would still meet all the equity, access, and functional uses of kiosks as they are used in 
2023.  
(b) All kiosks shall be powered by solar power, battery power, and/or AC depending on the need of the operation 
and shall provide current status of power to operations dashboard. 
(c) Design of kiosks to support easy movement and relocation without the need for special equipment.  
(d) Easy match paint for touch-ups, especially for rust prevention. 
(e) Made of UV resistant materials that can withstand temperatures greater than 120 degrees. 
(f) Shall support all standard US (United States) and common international payment methodologies such as cards, 
contactless options, Apple/Google pay, etc.  
(g) Shall include Universal RFID systems that would support integration with CapMetro’s AMP cards which are 
MIFARE DESFire smart card technology. 
(h) Shall provide CapMetro ability for complete data analysis in real-time such as ticket sales, validation, etc. 
(i) Design of kiosks should include enclosure for conduit for cables for a camera (not provided by vendor) and 
communication with flexibility and ease of movement for relocation purposes.  
(j) Shall comply with the latest version of PCI at the time of implementation and other relevant security standards 
related to the protection of payment data and Personal Identifiable Information (PII). Contractor is responsible for all 
PCI certification of the implemented system to include providing evidence of the certification. 
(k) Enrollment Kiosks are not required however an OPTIONAL kiosk version in the future would require: Configure 
display screen functions and features: 

 
(1) Touchscreen 
(2) English and Spanish on the display with option to add additional languages if needed.  
(3) Easily readable with high-contrast colors with ADA compliant large fonts under all lighting conditions 

including direct sunlight, from an angle up to 15 degrees in any direction and without need for additional 
light. 

(4) Shatterproof, anti-glare, anti-reflective, and scratch resistant. 
(5) Functional when wet with precipitation and does not suffer from “fogging” due to condensation. 
(6) Minimum life of 135,000 hours without fading or other degradation. 
(7) Capable of displaying both text and graphics. 
(8) Shows customer transaction information. 
(9) Display all payment types accepted. 
(10) Instructional graphics to clearly indicate each step a customer must follow through to the ultimate action 

of checking out a bicycle.  
 
6. ADVERTISING AND WAYFINDING PANELS 
 
Advertising panels for installation at stations or standalone that measure no greater than 3 feet tall x 2 feet wide which 
could include static and digital options. 
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7. CUSTOMER APP & WEB INTERFACE 
 
(a) Vendor shall provide a fully functional customer app available in the Apple and Android store that is customized 
to the MetroBike program.  
(b) The vendor shall integrate with the CapMetro app and CapMetro.org to support bike checkouts, trip planning, 
stations/system real-time statuses, and customer accounts at a minimum. 
(c) MetroBike app shall be able to accept payments and manage customer accounts.  
(d) MetroBike app shall be able to accurately communicate to customers current e-bike locations and amount of 
charge available.  
(e) Updates to the customer app shall be communicated with CapMetro in advance with clear version management 
and release notes. 
(f) MetroBike app should be fully ADA accessible.  
(g) Easy to use web application with simple customer interface. 
(h) Ensure proper security included for customer data. 
 
8. OPERATIONS AND ADMINISTRATION SOFTWARE 

 
(a) Vendor shall supply a hosted operations and administration software system for CapMetro staff, contractors, 
and partners designed to be used effectively on a laptop and mobile device. 
(b) The software shall include training materials and reference guides for use by employees and system 
administrators. 
(c) Asset Management and Maintenance shall either be native to the vendor’s software or shall be integrated with 
the CapMetro Asset Management (EAM) System. 
 

(1) The proposed solution shall be able to track all major assets, associated parts/components, and 
maintenance intervals needed to keep the asset in like-new condition. 

(2) Asset useful-life tracking, warranty work, parts inventories, in-service dates, and other standard asset 
management data shall be tracked in the system for bicycles, docks, stations, plates, signs, and all 
other major bikeshare assets. 

(3) Workflows for maintenance schedules, activities, repair work, and equipment statuses shall be 
managed and tracked in the system and associated to assets when possible. 

(4) Vendor shall work with CapMetro on the initial setup of the asset management database. 
 

(d) Dispatch and Field Operations: 
 

(1) Software shall display real-time location/status of all bikes, stations, docks, and other in-field assets, 
and shall support dispatch operations to facilitate quick issue identification and response. 

(2) Functionality shall include support for System Reliability Technician (SRT) employees in the field 
through a mobile device interface that prioritizes system needs in real-time. 

(3) Software through the field team’s mobile devices should be able to display real-time GIS location of 
bikes, displays assigned work, logs completed work, communicates between dispatch, reports issues, 
and any other functions needed for efficient field operations. 

(4) Mobile functionality shall be robust and allow staff the ability to work outside throughout the service 
area. 

(e) Reporting, Dashboards and Notifications: 
 

(1) Dashboards shall display the real-time status of all in-field assets and bicycles.  
(2) Public facing dashboard to be hosted on the CapMetro website featuring general high-level bikeshare 

performance data that is automatically updated from the bikeshare system.  
(3) Vendor shall supply available APIs or other integrations available for CapMetro to use when integrating 

bikeshare into other enterprise systems and for reporting, including the use of Microsoft BI and the 
CapMetro data warehouse system. 

(4) The ability to not only create and run typical bikeshare reports including but not limited to the number 
of uses per bicycle per day per hour, check-ins/outs per dock per day per hour, and daily/hourly pass 
type report per dock per station. 

(5) The ability to easily customize reports to meet local program’s evolving business needs. 
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(6) Notifications shall be immediate, configurable, and inclusive of all commonly used bikeshare system 
notifications including:  
 

i. Real-time notifications on all in-field connected equipment including equipment degradation, 
failure, and offline events 

ii. Real-time notification of system-wide performance issues.  
 

(f) Virtual Stations 
 

(1) Software shall support the creation and dynamic management of virtual stations identified by 
geospatial data configured within the software.  
 

(g) Kiosk Management 
 

(1) Ability to remotely perform, schedule, and deploy via any secure browser the following: 
 

i. Define and update passes and fare types 
ii. Add customer notifications 
iii. Modify customer interface display 
iv. Implement software updates 
v. Reboot 
vi. Power on and power off 

 
(2) Record all equipment events 
(3) Securely account for, track all revenues, and pass sales. 
(4) Supplies robust centralized configuration and software deployment/versioning/management. 

 
9. IT SUPPORT 

 
(a) 24/7 tech support available for all IT (INFORMATION TECHNOLOGY) systems. 
(b) Meet or exceed CapMetro’s required system uptime of 99.99% - 24x7x365; Exhibit K, Warranty & Maintenance 
Agreement (WMA) must be submitted with the proposal. 
(c) Robust documentation on the implementation and continued maintenance of the system with training manuals 
that is specific to the Austin system. 
(d) Perform a readiness test 15 days prior to special events (up to three (3) per year, ex: SXSW, ACL Fest) primarily 
during evening and overnight hours (determined by CapMetro) to ensure solution will function properly during high 
volume usage. 
(e) Provide supported and documented application program interfaces (APIs) that can be accessed by other 
systems. 
(f) Enforce data encryption where appropriate following 128-bit Advanced Encryption Standards (AES) for data 
both in transit and at rest in all file structures. 
(g) Generate an error report for any validation issues or other errors identified during execution of a data load or 
an interface program. 
(h) New software releases must include detailed release notes. 
 
10. MOBILIZATION AND STARTUP 

 
(a) Vendor shall provide a Mobilization and Startup Plan including all the key elements, schedules, and resources 
necessary to guarantee a fully operational system on the date established for start of service. (Schedule shall be based 
on the anticipated contract award date of January 2, 2024, and the start date of May 1, 2024) February 5, 2024 and the 
start date of June 3, 2024. The Mobilization and Startup Plan shall be provided with the proposal and include: 
 
(i) Timeline and milestones of mobilization and startup including onsite staff training with dedicated manuals to 
the Austin system. 
(ii) Vendor’s plan for staffing and the startup phases. 



CAPITAL METROPOLITAN TRANSPORTATION AUTHORITY 
 

__________________________________________________________________________________________________________________ 
 
RFP 802316 Page 6 of 7 Exhibit F-Revised-1 
 Amendment 2 - FPR 

(iii) Phasing broken down by month for delivery of physical assets to Austin, TX and also phasing for when the 
equipment is anticipated to be put in service. Phasing should, at a minimum, include assets such as e-bikes, docks, 
stations, kiosks, advertising panels, parts, and all other physical assets. 
(iv) Provide recommended Service Level Agreement (SLA) to include incident priority, escalation process, hourly 
rates for additional services (e.g., future training). 
(v) Required/recommended staffing needed for bike build and station installation; please indicate any additional 
staffing needs and costs for mobilization period.  
(vi) Indicate any capital equipment and quantity required for on-going station installs, removals and/or moves. 
(vii) Vendor will be responsible for removing old stations to storage facility(ies) provided by CapMetro/City of Austin 
and assembly and installation of new equipment. 
  
11. WARRANTY 

 
Comprehensive inspection, return merchandise authorization (RMA), repair and maintenance plan and processes to 
include recommended spare parts inventory, 24x7x365 phone, email, and incident management response, including 
all time necessary for the support of software, kiosk equipment for all stations, and test units included: 
 

(a) Repair Services (beyond RMA) 
(b) Test Use Cases 
(c) Test Environments 
(d) On-Site and Field Support as required 
(e) Warrantied parts must be readily available with minimal lead times; in the Comments section describe 
the parts availability and maximum lead times to receive. 
(f) Contractor shall replace any part that becomes obsolete during the life with one that functions at an 
equivalent level and maintains parts availability and maximum lead time guarantee. 
(g) Vendors shall consider providing recycling or reuse solutions for e-bicycle, kiosk, and dock parts as 
feasible. 

 
12. INTEGRATION OR REPURPOSE OF EXISTING B-CYCLE SYSTEM 

 
(a) Leverage the continued use, sale, lease, or repurpose of the existing bikeshare system for potential 
reinvestment/funding towards the new system. All existing equipment, if proposed to be incorporated into the new 
system, shall function as a single interchangeable connected system. 
(b) If the system is to be sold or otherwise disposed of, priority shall be for re-homing the equipment locally as 
much as possible.  

13. SOFTWARE INTEGRATION  - FARE COLLECTION  
 
Option periods will require the Bikeshare software systems to be integrated with the CapMetro account based fare 
collection system.  The vendor shall handle importing existing Customer Account Data from the current CapMetro 
solution. Integrate with current CapMetro mobile application ticketing system for ticket and customer account 
information.  
 
14. AMERICAN DISABILITIES ACT (ADA) REQUIREMENTS 
 
           The vendor is required to demonstrate the ability to deliver products and / or services that comply with 
WCAG2.1AA Guidelines and clearly state defects for further discussion. 

(a) MetroBike app shall be fully ADA accessible.  
(b) Software solution must comply with WCAG 2.1 AA standards.  
(c) Vendor shall design products and services deliverables to be compliant with WCAG 2.1 AA accessibility 

standards and other laws and regulations to ensure that the System meets or exceeds these accessibility 
requirements of federal, Texas State, and Austin regional governments unless otherwise agreed to in writing 
by CapMetro and the vendor. 
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(d) The vendor shall ensure compliance with all ICT equipment and system interfaces and create/execute an 
Accessibility Compliance Plan to document compliance. This plan will be used throughout design and 
implementation to ascertain that all accessibility requirements will be met and used to track compliance. 

(e) Vendor has key accessibility development, verification, and delivery policies and procedures that include 
integrating ICT activities into product and service development. Examples include but are not limited to 
incorporating accessibility into development procedures, accessibility verification steps throughout the project, 
and subsystem or component procurement for ICT that will become part of the deliverable, etc. 

(f) The vendor attests that the skills and training resources to develop and produce accessible ICT products and 
services exist prior to engagement. 

(g) CapMetro uses WCAG 2.1 AA as the technical accessibility standard but is obligated under the ADA to general 
nondiscrimination and effective communication.  The vendor must, at a minimum, comply with the WCAG 2.1 
AA technical standard, understanding that CapMetro may require additional modifications to meet ADA 
requirements unless the vendor and CapMetro agree in writing to a modified scope. 
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3.00
3.01 Transition to a 100% e-assist bike system

3.02 Integration into CapMetro customer app

3.03 Asset management solution to either be included in the proposed solution or integrated with CapMetro's existing system. 

3.04 Field staff work-prioritization/dispatching function included in the proposed solution. 

3.05 Real-time system status management function included in the proposed solution. (please define real-time for your solution)

3.06 Customer Relationship Management (CRM)  solution to either be included in the proposed solution or integrated with CapMetro's 

existing system. 

3.07 Reporting to be provided within the solution and also integrated into CapMetro's data warehouse solution.

3.08 Scaleable system that can significantly expand without compromising performance or user experience. 

4.00
4.01 Durable and tamper resistant bicycles. Vandal and destruction-resistant for the useful life of at least ten (10) years. Built to withstand 

harsh climate conditions that may exist in Texas.

4.02
Bicycles will include a shroud type covering of the front brake and shifter cables.

4.03
GPS or other real-time tracking device with intuitive user interface for quickly identifying all assets' geographic location. 

4.04
Waterproof e-bike batteries that are safe and designed for use in a commercial enviornment. 

5.00
5.01 In-field equipment including docks, stations, base plates, and kiosks shall be durable yet easy to clean and install or remove so that 

field maintenance and repairs can be accomplished by a single technician under regular circumstances.

5.02 Proposed equipment should be rugged and able to withstand harsh climate conditions including sun, salt, snow, extreme heat/cold, 

and rain. 

5.03 Equipment shall be tamper-proof to minimize the potential for vandalism, theft and destruction.

5.04 Shall withstand extreme heat or cold without degredation of station performance. 

5.05 Real time remote status updates from in-field equipment including push-notifications for key system status conditions. 

5.06 Shall be Buy America Compliant (see Exhibit B-1) 

5.07 Shall include Universal RFID systems that would support integration with CapMetro’s AMP cards which are MIFARE DESFire smart 

card technology. 

5.08 Shall include options to access a cellular network for communications and processing (Specify the type of communications network 

each type of equipment uses). 

5.09 Shall be able to function in an offline mode, not connected to hosted backend. 

5.10 Shall be mounted flush to the ground and sealed if needed to prevent water intrusion.  

5.11 Shall provide health monitoring system with ability to send and set email notifications for all equipment-based events.  

5.13 New in-field equipment shall be seamlessly integrated into, and compatible with, the existing installed environment

Overview

The respondent should be an established, forward thinking partner who is genuinely enthusiastic about their product and interested in its continual improvement, with a road map of future plans for the solution available upon request. 

CapMetro  seeks a bikeshare system provider that will supply e-assist bicycles, customer app, backend agency portal, and all associaged in-field fixed equipment including but not limited to docks.
Experienced Vendors with solutions meeting or exceeding the basic requirements of this solicitation are encouraged to respond with a complete solution that is consumer ready. 

Instructions:

E-assist Bikeshare Bicycles 

Bikeshare Docks, Stations, Kiosks, and Other In-field Equipment

General Scope -  Required System Functionality
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DOCKS/STATIONS

5.14 The ability to charge bicycle batteries at the dock when configured to do so, without the need to physically separate the batteries 

from the bikes for charging.  

5.15 Locking mechanism, modem, and internal hardware shall be durable and designed for minimal maintenance.  

5.16 Optional power sources to include, at a minimum, battery power and direct AC power supply. 

5.17 Solar power ready stations with the option to connect to battery power or AC power

5.18 The ability to function as a station with or without a kiosk. 

5.19 Flexibility to scale up and scale down the size of the station by adding or removing docks. 

5.20 Contractor support for installation and testing of stations as needed for useful life of at least ten (10) years. 

KIOSKS

5.21 All kiosks shall be powered by solar power, battery power, and/or AC depending on the need of the operation. 

5.22 Contractor support for installation and testing of kiosks as needed for useful life of at least ten (10) years. 

5.23 Shall Include MAG and CHIP but without PIN. 

5.24 Shall accept as payment EMV (Europay, MasterCard, Visa and American Express) credit cards, Apple/Google Pay using the Chase 

Paymentech Gateway; contact (chip & PIN) EMV, non-EMV mag stripe and contactless EMV; must conform to General Data 

Protection Regulations (GDPR) requirements. 

5.25 Shall include Universal RFID systems that would permit payment using a smart card. 

Shall provide Cap Metro ability for complete data analysis in real time such as ticket sales, validation, etc.; (please specify the real-

time information your system provides in the comments column).

5.26 Shall Comply with the latest version of PCI at the time of implementation and other relevant security standards related to the 

protection of payment data and Personal Identifiable Information (PII); (Is the kiosk Point-to-Point Encryption (P2PE) compliant for 

bank card processing?). Contractor is responsible for all PCI certification of the implemented system to include providing evidence of 

the certification. 

5.27 Optional enrollment kiosks: Configurable display screen functions and features:      

a)  Touchscreen                                                                                                                                                                                                                b) 

Capacity to add at up to 2 additional languages on the display screen.  

c)  Easily readable with high contrast colors with ADA compliant large fonts under all lighting conditions including direct sunlight, from 

an angle up to 15 degrees in any direction and without need for additional light      

d)  Shatterproof, anti-glare, anti-reflective, and scratch-resistant      

e)  Functional when wet with precipitation, and does not suffer from "fogging" due to condensation        

f)  Minimum life of 135,000 hours without fading or other degradation; specify life hours in "Comments" column      

g)  Capable of displaying both text and graphics      

h)  Shows pass type, quantity, and the remaining amount due, continuously updated until the transaction is complete      

i)  Indicates current time (synchronized with the TVM processor and updated every minute) even when idle      

j)  Display all payment types accepted 5.28 Instructional graphics to clearly indicate each step a customer must follow through to final action of checking out a bicycle. 

ADVERTISING AND WAYFINDING PANELS

5.29 Advertising panels for installation at stations or standalone that measure 3 feet tall x 2 feet wide. 

5.30 Additional advertising and wayfinding options that include static and digital options.
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6.00
6.01 Vendor shall provide a fully functional customer app available in the Apple and Android store that is customized to the MetroBike 

program. 

6.02 Vendor shall integrate with the CapMetro app to support bike checkouts, trip planning, stations/system real-time statuses, and 

customer accounts at a minimum.

6.03 MetroBike app shall have the ability to accept payments and manage customer account. 

6.04 Updates to the customer app shall be communicated with CapMetro in advance with clear version management and release notes.

6.05 MetroBike app should be fully ADA accessible. 

7.00
7.01 Overall:

*Provide a fully hosted and maintained software solution, accessed through a secure combination of web-based rider, staff, and field 

operations platforms

*Provide APIs and be built on an open architecture and conform with open standards where applicable to be able connect to an 

enterprise account-based system 

*Provide Capital Metro the ability for complete data analysis in real time.; please specify the real-time information your system 

provides in the comments column 

7.02 Dispatch & Scheduling:

*Bicycles and field staff displayed in real-time on a map

*Provides real-time reporting dashboard with station, dock, bicycle, battery, and other relavant equipment statuses.

*Allows for log of various categories of incident management for tracking  and assigning work. 

*Alerts dispatch staff based on configurable triggers such as a station going offline. 

7.03 Customer Records

*Stores customer name, mailing address, telephone number, email, emergency contact info, and all other relavant information. 

*Generates/stores unique ID number

*Has a mechanism for adding supplementary data fields to accommodate future operational needs

7.04 In-Vehicle Field Operations Software

*Web-enabled mobile interface  for field staff to perform all maintenance, workflow, and customer service functions. 

*Collects GPS location of the vehicle at timed- and event-based intervals

7.05 Vendor shall provide a cloud-based operations and administration software system for use by any Capital Metro staff and its 

contractors and partners   that is designed to be used effectively on a laptop and on mobile devices such as an iPad.  

7.06 Software shall include training materials and reference guides for use by employees and system administrators.  

7.07 Customer Account Management shall either be native to the vendor’s software or shall be integrated with the CapMetro PeopleSoft 

system.  
7.08 Integrate with current Cap Metro Bytemark mobile application ticketing system for ticket and customer account information 

7.09 Asset Management and Maintenance shall either be native to the vendor’s software or shall be integrated with the CapMetro asset 

management (EAM) system.  

The proposed solution shall have the ability to track all major assets, associated parts/components, and maintenance intervals 

needed to maintain the asset in like-new condition.  

Asset useful-life tracking, warranty work, parts inventories, in-service dates, and other standard asset management data shall be 

tracked in the system for bicycles, docks, stations, plates, signs, and all other major bikeshare assets.  

Workflows for maintenance schedules, activities, repair work, and equipment statuses shall be managed and tracked in the system 

and associated to assets when possible.  

Vendor shall work with CapMetro on the initial setup of the asset management database.  

Bikeshare Customer Mobile App

Operations and Administration Software
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7.10 Dispatch and Field Operations 

Software shall support dispatch operations to facilitate quick issue identification and response.  

Functionality shall include support for System Reliability Technician (SRT) employees in the field through a mobile device interface 

that prioritizes system needs in real-time, displays assigned work, logs completed work, communicates between dispatch, reports 

issues, and any other functions needed for efficient field operations.  

Mobile functionality shall be robust and allow staff the ability to work outside throughout the service area. 

7.11 Reporting and Dashboards 

Dashboards shall display real-time status of all in-field assets and bicycles. Vendor shall provide available APIs or other integrations 

available for CapMetro to use when integrating bikeshare into other enterprise systems including Microsoft BI and the CapMetro data 

warehouse system

7.12 Support export of query and report results in Microsoft Word, Excel, ASCII, text and PDF formats 

7.13 Include cursor selection and drag-and-drop features to assist users in formatting reports and inquiries from data dictionary or other 

pre-established lists 

7.14 Provide the ability to schedule print jobs

7.15 Provide ability to connect to SQL Server for the development of custom reports through Power BI, Crystal Business Objects XI, SSRS, 

and other report writing tools. 

7.16 Use encoding keys and produce MetroBike passes (passes) compatible with the other systems that Cap Metro uses for defining, 

encoding, initiating, and validating fare media (described below); Contractor is responsible for coordinating with vendors of these 

systems to obtain any information and assistance needed, and for all costs associated therewith:     

SPX/Genfare Fare Structure System licenses the encoding keys for all Cap Metro fare media; the kiosk solution must use these 

encoding keys where applicable    

SPX/Genfare Farebox/On-Board Validators on revenue vehicles must be able to read passes produced by the kiosk or app      

Bytemark/INIT On-Board Validators on revenue vehicles must be able to read passes produced by the kiosk or app      

Bytemark Handheld Validators/POS for ticket sales and validation must be able to read passes produced by the kiosk or app 

VIRTUAL STATIONS

7.17 Software shall support the creation and dynamic management of virtual stations identified by geospatial data configured within the 

software.  

RFP 802316
4 of 8

Amendment 2 - FPR Exhibit F-1 -Revised-1  Compliance Matrix



Metrobike Bike Share System

Exhibit F-1-Revised-1  Complaince Matrix

#
Requirements

Proposer Questions Submitted Pre-

RFP Submission

Capital Metro Response to Questions 

Submitted Pre-RFP Submission

Compliance Comments, Including Where in 

Proposal Compliance/Alternatives 

Are Described

Capital Metro Response to Comments Post-Award 

Implementation 

Test #
KIOSK MANAGEMNET

7.18 Includes user friendly, (e.g. drag-and-drop) scripting tools for modifying kiosk screens to allow Cap Metro the ability to easily 

configure at a minimum:       

presentation of customer information within transaction      

ability to easily develop, and modify process flows      

define and configure passes 
7.19 Ability to remotely perform, schedule, and deploy via any secure browser the following:      

Define and update passes and fare types      

Add customer notifications      

Add special events or promotional tickets      

Modify customer interface display      

Implement software updates      

Enable or disable pass dispensing      

Reboot     

Power on and power off 
7.20 Record all equipment events, including changes in status and display in user report 
7.21 Securely account for and track all revenues and pass sales. 
7.22 Provides robust centralized configuration and software deployment/versioning/management 
8.00
8.01 24/7 tech support available for back-end reporting 
8.02 Robust documentation on the implementation and continued maintenance of the system with training manuals that are specific to 

the Austin system
8.03 Regularly scheduled meetings with operators to review product/software updates and understand priorities for local markets. 

8.04 Easy to-use web and application customer-facing interface
8.05 Integration with CapMetro fare options
8.06 API that aids in coordination with other CapMetro application contractors (Bytemark
8.07 Inclusion of dispatch software to facilitate balancing and optimizing bikeshare use 
8.08 Inclusion of asset management software to track the state of good repair of vehicles and to develop a fleet plan for replacement of 

vehicles and other components  
8.09 Ability to customize software based on the individual needs of a market. 
9.00 Software Management 
9.01 perform a readiness test 15 days prior to special events (up to six per year) primarily during evening and overnight hours (determined 

by Cap Metro) to ensure solution will function properly during high volume usage. 

9.02 Include a development, test, stage and production environment with change and version control and automated release to 

subsequent environments without the need to re-enter the same configuration information. 
9.03 Support OS patching and OS upgrades with minimal impact on performance; security patches must be tested, installed and verified 

during a monthly process of updates to prevent any security incidents from occurring. 
9.04 Use a vendor-independent design based on non-proprietary technology that does not have to be operated on proprietary hardware 

or operating system platforms 
9.05 Use secure XML standards for communications (data exchange) to external parties 
9.06 Support web services using  WSS SOAP, Rest or other standard APIs 
9.07 Provide supported and documented application program interfaces (APIs) that can be accessed by other systems. 
9.08 Enforce data encryption where appropriate following 128-bit Advanced Encryption Standards (AES) for data both in transit and at rest 

in all file structures 
9.09 Generate an error report for any validation issues or other errors identified during execution of a data load or an interface program 

9.10 Provide tools for system monitoring with recommended monitor points and thresholds (e.g. disk space, CPU, ICMP, services, etc.) 

within the kiosk 
9.11 Operate using the current production release (-2) and SQL Server with specific environment to be recommended by proposer (State 

High Level Technical requirements that must be SQL) 

9.12 Support data replication, load balancing, failover and synchronization across multiple physical or virtual servers 

9.13 Ensure that any batch processing does not adversely impact on-line responsiveness or availability 

9.14 Execute the kiosk software suite over a TCP/IP network 

IT Support
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9.15 Identify access requirements through firewalls 

9.16 Meet or exceed Cap Metro’s required  system uptime of 99.99% 24x7x365; A separate Warranty & Maintenance (WMA) Agreement 

must be submitted with the proposal, based on the WMA template provided by Cap Metro. 

9.17 All ATM cards with (American Banking Association) ABA-compliant encoding shall be accepted by the kiosk and forwarded to the 

Software for further processing, and the clearing house will determine if the card is to be accepted for the transaction 

9.18 New software releases must include detailed release notes

10.00 Mobilization and Startup

10.01 Vendor shall provide a Mobilization and Startup Plan including all the key elements, schedules, and resources necessary to guarantee 

a fully operational system on the date established for start of service (Schedule shall be based on the anticipated contract award date 

of February 5, 2024, and the start date of June 3, 2024). The Mobilization and Startup Plan shall be provided with the proposal and 

include:  

Timeline and milestones of mobilization and startup 

Vendor’s plan for staffing the startup phases 

Phasing for bikes, docks, and all other physical assets 

Provide Service Level Agreement (SLA) to include incident priority, escalation process, hourly rates for additional services (e.g. future 

training)                                                                                                                                                                              Required/recommended 

staffing needs for bike build and station installation indicating any staffing needs and costs.                                                                                                                                 

Indicate any capital equipment and quantity required for on-going station installs, removals or moves.                                                                                      

Vendor will be responsible for removing old stations to storage facilities provided by CapMetro/City of Austin and assembly and 

installation of new equipment.

11.00 Warranty
11.01 Comprehensive inspection, RMA, repair and maintenance plan and processes to include recommended spare parts inventory, 

24x7x365 phone, email and incident management response, including all time necessary for the support of software, equipment for 

all stations, and test units including:       

Repair Services (beyond RMA)       

Software Updates       

Test Use Cases       

Test Environment       

Documentation       

On-Site and Field Support as required 

11.02 Parts must be readily available with minimal lead times; in the Comments section describe the parts availability and maximum lead 

times to receive. 

11.03 contractor shall replace any part that becomes obsolete during the life with one that functions at an equivalent level and maintains 

parts availability and maximum lead time guarantee 

11.04 System components must be warranted to be free from Defects and Related Defects during the base warranty period offered by the 

componentmanufacturer. For example, Engine Base Warranty might be 2 years / unlimited miles (it depends on the 

componentmanufacturer). The Authority requests that the bidder(s) list and clearly state what system base Warranties are included 

in the base price.

11.05 If, during the warranty period, repairs or modifications on any system componentry, made necessary by defective design, materials or 

workmanship are not completed due to lack of material or inability to provide the proper repair for 30 (thirty) days, the applicable 

warranty period shall be extended by the number of days equal to the delay period

12.00 Integration or Repurpose of Existing Bicycle System 
12.01 Leverage the continued use, sale, lease, or repurpose of the existing bikeshare system for potential reinvestment/funding towards the 

new system.  All existing equipment, if proposed to be incorporated into the new system, shall function as a single interchangeable 

connected system. 
12.02 Existing system sale or disposal of equipment should be re-homed locally as a priority.
13.00 Software Integration-Fare Collection
13.01 A Future phase will include the Bikeshare software systems to be integrated with the CapMetro account based fare

collection system.  

13.02 The vendor shall handle importing existing Customer Account Data from the current CapMetro solution. 

13.03 Integrate with current CapMetro mobile application ticketing system for ticket and customer account information. 
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14.00 Accessibility Compliance

The vendor is required to demonstrate the ability to deliver products and / or services that comply with WCAG2.1AA Guidelines and 

clearly state defects for further discussion.

14.01 General ICT Requirements (Products and Services)

14.1.1 Vendor shall design products and services deliverables to be compliant with WCAG 2.1 AA accessibility standards and other laws and 

regulations to ensure that the System meets or exceeds these accessibility requirements of federal, Texas State, and Austin regional 

governments unless otherwise agreed to in writing by CapMetro and the vendor.

The vendor shall ensure compliance with all ICT equipment and system interfaces and create/execute an Accessibility Compliance 

Plan to document compliance. This plan will be used throughout design and implementation to ascertain that all accessibility 

requirements will be met and used to track compliance.

14.1.2 Vendor has key accessibility development, verification, and delivery policies and procedures that include integrating ICT activities into 

product and service development. Examples include but are not limited to incorporating accessibility into development procedures, 

accessibility verification steps throughout the project, and subsystem or component procurement for ICT that will become part of the 

deliverable, etc.

The vendor is required to document the extent to which they do not comply with this requirement in the Proposer Question section.

14.1.3 The vendor attests that the skills and training resources to develop and produce accessible ICT products and services exist prior to 

engagement.
14.1.4 WCAG 2.1 AA ACCESSIBILITY COMPLIANCE/STANDARDS: 

CapMetro uses WCAG 2.1 AA as the technical accessibility standard but is obligated under the ADA to general nondiscrimination and 

effective communication.  The vendor must, at a minimum, comply with the WCAG 2.1 AA technical standard, understanding that 

CapMetro may require additional modifications to meet ADA requirements unless the vendor and CapMetro agree in writing to a 

modified scope.

14.2 Accessibility Requirements for Products

The vendor must complete the following section if providing commercial-off-the-shelf (COTS) or modified COTS products that can 

be evaluated prior to procurement.

14.2.1 Have you provided an accurate Accessibility Conformance Report (ACR) based on the Voluntary Product Template (VPAT) 2.4 or 

higher?
14.2.2 Is the ACR less than 18 months old and accurately attests to the product conditions offered within your response?

14.2.3 Has ACR been completed using the results of generally accepted industry test methods and tools?

14.2.4 Has an internal accessibility expert conducted an audit of the most recent version of your product?

14.2.5 Has a third party expert conducted an audit of the most recent version of your product?

14.2.6 Do you have a documented and implemented process for verifying accessibility conformance?

14.2.7 Can you provide a current, detailed accessibility roadmap with delivery timelines for any known defects?

14.2.8 Do you have a documented and implemented process for reporting and tracking accessibility issues?

14.2.9 Do you have documented processes and procedures for implementing accessibility into your development lifecycle?

14.2.10 Does your product rely on activating a special ‘accessibility mode,’ a ‘lite version’ or accessing an alternate interface for accessibility 

purposes?

14.2.11 Do you provide alternate methods for ICT products that are not compliant with accessibility technical standards?  (example: 24hour / 

7day/week toll free phone support number)
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14.3 Accessibility Requirements for Services

The vendor must complete the following section if providing services that result in ICT based deliverables or would have effective 

communication considerations.

ICT Based Deliverables Examples:

- Custom Website

- Custom Web Application

- Custom Client Application

- Custom Mobile Application

- Custom Kiosk

Effective Communication Deliverable Examples:

- Report in Microsoft Word, Excel, PowerPoint, PDF, etc. formats.

- Requires auxiliary aids and services (Event Hosting, Presentation, etc. – requiring qualified sign language interpreters, video 

captioning, audio transcription, etc.)

- Video (Closed Caption, Open Caption, Audio Description)

- Audio (Transcription)

14.3.1 Do you have a documented and implemented process for verifying accessibility conformance?

14.3.2 Do you have a documented and implemented process for reporting and tracking accessibility issues?

14.3.3 Do staff, consults, and third-party partners have the skills and training to ensure accessibility compliance?

14.3.4 Do you consent to providing accessibility testing results during the development process and prior to final deliverable acceptance?

14.3.5 Upon request, can you provide examples of similar deliverable development that meets the requirements of this solicitation?
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EXHIBIT H REVISED-1 

IT PROPRIETARY RIGHTS AND DATA SECURITY ADDENDUM  

Capital Metro Transportation Authority (“the Authority”) has invested extensive time, money and specialized 
resources into developing, collecting and establishing its tangible and intangible proprietary assets. This 
Proprietary Rights and Data Security Addendum (this “Addendum”) identifies and acknowledges the Authority’s 
proprietary rights, establishes baseline commitments regarding data security and represents a set of standard 
terms applicable to service providers and business partners when they enter into contracts with the Authority.  
Capitalized terms used in this Addendum have the meanings set forth in the Agreement, unless differently defined 
in this Addendum.  The Contractor is responsible for ensuring compliance with the terms of this Addendum by the 
Contractor’s employees, agents and contractors and all of the restrictions and obligations in this Addendum that 
apply to the Contractor also apply to the Contractor’s employees, agents and contractors.  The term “including” or 
“includes” means including without limiting the generality of any description to which such term relates.  

1. DEFINITIONS 

The following terms will have the meanings described below in this Addendum. 

(a) “Authority Data” means all data, content or information, in any form or format, including interim, Processed, 
compiled, summarized, or derivative versions of such data, content or information, and any insights that may be 
learned from such data, content or information, that may exist in any system, database, or record that is either 

(i) provided by or on behalf of the Authority or its customers to the Contractor, or 

(ii) is obtained, developed, produced or Processed by the Contractor or its systems, in each of (i) and 
(ii) in connection with the relationship or arrangements established by the Contract, but excluding any data 
or information that is expressly defined as owned by the Contractor in the Contract.  

(b) “Authority Electronic Property” means: 
 

(i) any websites controlled by the Authority, 
 
(ii) any Authority mobile device apps, 
 
(iii) any application programming interfaces (API) to the Authority’s information technology systems, 
 
(iv) any other kiosks, devices or properties for consumer interaction that are created, owned, or 
controlled by the Authority, and 
 
(v) versions and successors of the foregoing, any form or format now known or later developed, that 
may be used by customers obtaining products or services from the Authority. 

 
(c) “Contract” means that certain contract for products and services entered into between the Contractor and 
Authority to which this Addendum is attached or incorporated by reference. 
 
(d) “Data Law” means, as in effect from time to time, any law, rule, regulation, declaration, decree, directive, 
statute or other enactment, order, mandate or resolution, which is applicable to either the Contractor or the 
Authority, issued or enacted by any national, state, county, municipal, local, or other government or bureau, court, 
commission, board, authority, or agency, relating to data security, data protection and/or privacy.  Data Laws also 
include ISO 27001 and ISO 27002, the most current Payment Card Industry Data Security Standard (the “PCI 
DSS”, and other industry standard practices) and any financial standards or business requirements applicable to 
the Authority’s business or the Authority Data and/or the Authority Electronic Property. 
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(e) “Personal Identifying Information” means any data that identifies or could be used to identify a natural person, 
including name, mailing address, phone number, fax number, email address, Social Security number, credit card 
or other payment data, date of birth, driver’s license number, account number or user ID, PIN, or password.   

(f) “Process” or “Processing” means, with respect to Authority Data, to collect, access, use, process, modify, 
copy, analyze, disclose, transmit, transfer, sell, rent, store, or retain or destroy such data in any form.  For the 
avoidance of doubt, “Process” includes the compilation or correlation of Authority Data with information from other 
sources and the application of algorithmic analysis to create new or derivative data sets from Authority Data. 

(g) “Remediation Efforts” means, with respect to any Security Incident, activities designed to remedy a Security 
Incident which may be required by a Data Law or by the Authority’s or the Contractor’s policies or procedures, or 
which may otherwise be necessary, reasonable or appropriate under the circumstances, commensurate with the 
nature of such Security Incident.  Remediation Efforts may include: 

(i) development and delivery of legal notices to affected individuals or other third parties; 

(ii) establishment and operation of toll-free telephone numbers for affected individuals to receive 
specific information and assistance; 

(iii) procurement of credit monitoring, credit or identity repair services and identity theft insurance from 
third parties that provide such services for affected individuals; 

(iv) provision of identity theft insurance for affected individuals; 

(v) cooperation with and response to regulatory, government and/or law enforcement inquiries and 
other similar actions; 

(vi) undertaking of investigations (internal or in cooperation with a governmental body) of such 
Security Incident, including forensics; 

(vii) public relations and other crisis management services; and 

(viii) cooperation with and response to litigation with respect to such Security Incident (including, but 
not limited to, class action suits or similar proceedings); and in each case of examples (i) through (viii), 
payment of legal costs, disbursements, fines, settlements and damages. 

(h) “Security Incident” means: 

(i) the loss or misuse of Authority Data and/or the Authority Electronic Property; 

(ii) the inadvertent, unauthorized, or unlawful processing, alteration, corruption, sale, rental, or 
destruction of the Authority Data and/or the Authority Electronic Property; 

(iii) unauthorized access to internal resources; 

(iv) programmatic manipulation of a system or network to attack a third party; 

(v) elevation of system privileges without authorization; 

(vi) unauthorized use of system resources; 

(vii) denial of service to a system or network; or 

(viii) any potential or confirmed exposure (which may stem from an act or omission to act) that would 
result in any of the events described in (i) through (viiii). 

(i) “Security Policies” means statements of direction for Security Requirements and mandating compliance with 
applicable Data Laws.  Typically, Security Policies are high level instructions to management on how an 
organization is to be run with respect to Security Requirements. 
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(j) “Security Procedures” means statements of the step-by-step actions taken to achieve and maintain 
compliance with Security Requirements. 

(k) “Security Requirements” means the security requirements set forth below in Section 7 of this Addendum and 
any security requirements requested by the Authority from time to time. 

(l) “Security Technical Controls” means any specific hardware, software or administrative mechanisms 
necessary to implement, maintain, comply with and enforce the Security Requirements.  Security Technical 
Controls specify technologies, methodologies, implementation procedures, and other detailed factors or other 
processes to be used to implement and maintain Security Policies and Procedures relevant to specific groups, 
individuals, or technologies. 

2. FISMA COMPLIANCE  

Both parties will comply with all federal and state regulations, statues, and laws that govern this Agreement which 
includes, without limitation, the Federal Information Security Management Act, 2006 (FISMA) to the extent 
applicable to the Authority’s business or the products and services provided by the Contractor. The Contractor 
accepts ultimate responsibility and liability for the protection and preservation of all Authority Data and the Authority 
Electronic Property through a security operational plan (the “Security Plan”). The Contractor will make available a 
current copy of the Security Plan for review upon the Authority’s request.  FISMA requires organizations to meet 
minimum security requirements by selecting the appropriate security controls as described by NIST Special 
Publication (SP) 800-53 revision 4, “Security and Privacy Controls for Federal Information Systems and 
Organizations.” Note that organizations must always reference the most current version of NIST SP 800-53 for the 
security control selection process.  The Contractor should meet the minimum-security requirements detailed in 
FIPS Publication 200. 

3. AUTHORITY DATA 

As between the Contractor and the Authority (i.e., without addressing rights of third parties), the Authority is the 
sole owner of all rights, title and interest in and to Authority Data and the Authority Electronic Property.  Except as 
expressly authorized in the Agreement, the Contractor may not use, edit, modify, create derivatives, combinations, 
or compilations of, combine, associate, synthesize, re-identify, reverse engineer, reproduce, display, distribute, 
disclose, sell or Process any Authority Data or Authority Electronic Property.  The Authority hereby grants 
Contractor and its affiliates a non-exclusive, non- transferable, fully-paid, royalty-free license to use a subset of 
Authority Data (“Subset”) and this Subset can only be comprised of diagnostic data about the devices and 
hardware and their activities, their settings, capabilities and whether they are performing properly. This Subset is 
for internal purposes, including without limitation, for the improvement of its offerings of products and services. The 
Subset collected during the Term of this Agreement survives termination or expiration of this Agreement. The 
Contractor will not use Authority Data or Authority Electronic Property in a manner that is harmful to the Authority.  

4. PERSONAL IDENTIFYING INFORMATION 

The Contractor will comply with any Data Laws relating to the use, safeguarding, or Processing of any Personal 
Identifying Information, including any requirement to give notice to or obtain consent of the individual.  In 
Processing any Personal Identifying Information, the Contractor will at all times comply with any posted privacy 
policy or other representations made to the person to whom the information is identifiable, and to communicate 
any limitations required thereby to any authorized receiving party (including any modifications thereto) in 
compliance with all Data Laws.  The Contractor will ensure that any such receiving party abides by any such 
limitations, in addition to the requirements of the Agreement.  Notwithstanding the foregoing, the Contractor 
represents and warrants that Personal Identifying Information will not be Processed, transmitted, or stored outside 
of the United States, other than to the extent accessible from Contractor’s facilities located in Canada. The 
Contractor shall take reasonable steps to maintain the confidentiality of and will not reveal or divulge to any person 
or entity any Personal Identifying Information that becomes known to it during the term of this Contract. The 
Contractor must maintain policies and programs that prohibit unauthorized disclosure of Personal Identifying 
Information by its employees and subcontractors and promote training and awareness of information security 
policies and practices. The Contractor must comply, and must cause its employees, representatives, agents, and 
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subcontractors to comply, with such commercially and operationally reasonable directions as the Authority may 
make to promote the safeguarding or confidentiality of Personal Identifying Information. The Contractor must 
conduct background checks for employees or sub-Contractors that have access to Personal Identifying Information 
or systems Processing Personal Identifying Information. The Contractor must limit access to computers and 
networks that host Personal Identifying Information, including without limitation through user credentials and strong 
passwords, data encryption both during transmission and at rest, firewall rules, and network-based intrusion 
detection systems. In addition to the foregoing, to the extent that any Personal Identifying Information qualifies as 
Protected Health Information that is subject to protection under the Health Insurance Portability and Accountability 
Act of 1996 ("HIPAA," found at Public Law 104-191), and certain privacy and security regulations promulgated by 
the U.S. Department of Health and Human Services to implement certain provisions of HIPAA and the Health 
Information Technology for Economic and Clinical Health Act (the "HITECH Act"), and its implementing regulations 
found in the Omnibus Final Rule (collectively the "HIPAA Regulations") found at 45 C.F.R. Parts 160, 162 and 164, 
the Contractor will execute and abide by the rights and obligations set forth in the Business Associate Agreement 
of the Authority.  

5. NO IMPLIED RIGHTS 

No right, license, permission, or ownership or other interest of any kind in or to any Authority Data or other 
intellectual property rights owned or licensed by the Authority is or is intended to be given or transferred to or 
acquired by the Contractor except as expressly stated in writing in the Agreement. 

6. PROHIBITED INTERNET PRACTICES 

The Contractor will not, and will not authorize or encourage any third party to, directly or indirectly: 

(a) use any automated, deceptive or fraudulent means to generate impressions, click-throughs, or any other 
actions in relation to advertisements or Internet promotions on Authority Electronic Property or in relation to 
advertisements or Internet promotions of the Authority (or its products or services) on third party websites; or 

(b) collect or Process data from an Authority Electronic Property other than as has been expressly authorized 
by the Authority in the Agreement or another written agreement with the Authority.  Except as expressly allowed 
in the Agreement, the Contractor will not “screen-scrape” Authority Electronic Property or conduct any automated 
extraction of data from Authority Electronic Property or tracking of activity on Authority Electronic Property. 

7. SECURITY REQUIREMENTS 

The Contractor will apply reasonable physical, technical and administrative safeguards for Authority Data that is in 
the Contractor’s possession or control in order to protect the same from unauthorized Processing, destruction, 
modification, or use that would violate the Agreement or any Data Law.  The Contractor represents and warrants 
that the Security Policies, Security Procedures and Security Technical Controls as they pertain to the services 
being rendered to the Authority by the Contractor or its subcontractors and any Processing of Authority Data by 
the Contractor or its subcontractors will at all times be in material compliance with all Data Laws. In addition, the 
Contractor will require any of its employees, agents or contractors with access to Authority Data to adhere to any 
applicable Data Laws, and the Contractor represents and warrants that such employees, agents and contractors 
have not been involved in any violation of applicable Data Laws in the twenty-four months before the Effective 
Date.  The Contractor will take into account the sensitivity of any Authority Data in the Contractor’s possession in 
determining reasonable controls used to safeguard such Authority Data. 

8. DATA SEGREGATION AND ACCESS 

The Contractor will physically or logically segregate stored Authority Data from other data and will ensure that 
access to Authority Data is restricted to only authorized personnel through security measures.  The Contractor will 
establish and maintain appropriate internal policies, procedures and systems that are reasonably designed to 
prevent the inappropriate use or disclosure of Authority Data. 
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9. PCI COMPLIANCE 

If the Contractor Processes payment card data, cardholder data, or sensitive authentication data on behalf of the 
Authority or if the Contractor otherwise can impact the security of said data belonging to the Authority, the 
Contractor is responsible for the security of said data.  The Contractor represents and warrants that it has 
performed an assessment to confirm that the material aspects of the Contractor’s Security Policies, Security 
Procedures and Security Technical Controls (as they pertain to the services being rendered to the Authority by the 
Contractor or its subcontractors and any Processing of Authority Data by the Contractor or its subcontractors) 
comply with the PCI DSS and the Contractor will repeat this assessment each year during the Term.  The 
Contractor will provide certification of compliance with this requirement upon request from the Authority. 

10. SECURITY REVIEWS AND AUDITS 

The Contractor will, upon request, provide the Authority with reports of any audits performed on the Contractor’s 
Security Policies, Security Procedures or Security Technical Controls.  At a minimum, such reports will include any 
certifications of the Contractor’s agents and contractors.  Additionally, the Contractor will respond within a 
reasonable time period to any inquiries from the Authority relating to the Contractor’s and its agents’ and 
contractors’ Security Policies, Security Procedures and Security Technical Controls.  The Contractor will, upon the 
Authority’s request, provide the Authority or its representatives evidence of Contractor’s PCI-DSS compliance via 
issuance of an Attestation of Compliance (AoC) from its Qualified Security Assessor (QSA); and Contractor’s 
OR/AND general security questionnaire.  access to the Contractor’s and its agents’ and contractors’ systems, 
records, processes and practices that involve Processing of Authority Data so that an audit may be conducted.  
the Authority will not exercise such audit right more frequently than once per twelve (12) month period and the 
Authority will bear the full cost and expense of any such audit, unless such audit discloses a Security Incident or 
a breach of this Addendum or the Agreement, in which case the Contractor will bear the full cost and expense of 
such audit and a further audit may be conducted by the Authority or its representatives within the current twelve 
(12) month period. 

11. SECURITY INCIDENTS 

The Contractor will timely and promptly notify the Authority upon discovering or otherwise learning of a Security 
Incident involving the Authority Data or the Authority Electronic Property, to the extent within the Contractor’s 
access, possession or control. Following any Security Incident, the Contractor will consult in good faith with the 
Authority regarding Remediation Efforts that may be necessary and reasonable.  The Contractor will: 

(a) at the Authority’s direction undertake Remediation Efforts at the Contractor’s sole expense and reimburse 
the Authority for its reasonable costs and expenses in connection with any Remediation Efforts it elects to 
undertake, 

(b) ensure that such Remediation Efforts provide for, without limitation, prevention of the recurrence of the same 
type of Security Incident, and 

(c) reasonably cooperate with any Remediation Efforts undertaken by the Authority. 

(d) Without limiting the foregoing, the Contractor will: 

(i) immediately undertake investigations (internal or in cooperation with a governmental body) of such 
Security Incident, including forensics, 

(ii) timely share with the Authority any Security Incident-related information, reports, forensic 
evidence and due diligence obtained from the investigation into the Security Incident and cooperate with the 
Authority in response to regulatory, government and/or law enforcement inquiries and other similar actions, 
(iii) cooperate with the Authority with respect to any public relations and other crisis management services, 
and litigation with respect to such Security Incident (including, but not limited to, class action suits or similar 
proceedings); and in each instance of Security Incident, be liable and responsible for payment of legal costs, 
disbursements, fines, settlements and damages. To the extent that the Authority is bound to comply with 
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any interlocal agreements pertaining to shared information (including the Authority Data), the Contractor 
agrees that it will comply with, and cooperate with the Authority in its compliance, with all rights and 
obligations pertaining to the Authority Data and/or the Authority Electronic Property under such interlocal 
agreements. 

12. NOTICE TO THE AUTHORITY CUSTOMERS AND EMPLOYEES 

Any notifications to any of the Authority’s customers or employees regarding Security Incidents will be handled 
exclusively by the Authority and the Contractor may not under any circumstances contact the Authority’s customers 
or employees relating to such Security Incident unless the Contractor is under a legal obligation to do so, in which 
event: 

(a) the Contractor must notify the Authority in writing promptly after concluding that the Contractor has the legal 
obligation to notify such customers or employees and explain in such notice to the Authority the basis for the legal 
obligation and 

(b) the Contractor will limit the notices to any of the Authority’s customers and employees to those required by 
the legal obligation or as pre-approved by the Authority. 

(c) The Contractor will reasonably cooperate in connection with notices to the Authority’s customers and 
employees regarding a Security Incident and the Contractor will assist with sending such notices if so requested 
by the Authority. 

13. EQUITABLE RELIEF 

The Contractor acknowledges that the Authority may have no adequate remedy at law if there is a breach or 
threatened breach of any of the obligations set forth in this Addendum and, accordingly, that the Authority may, in 
addition to any legal or other remedies available to the Authority, seek injunctive or other equitable relief to prevent 
or remedy such breach without requirement of a bond or notice.  The Contractor will not object or defend against 
such action on the basis that monetary damages would provide an adequate remedy. 
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EXHIBIT I REVISED-1 
IT ACCESS AND USE AGREEMENT 

____________________________________________________________________________ 
 
This Access and Use Agreement (this “Agreement”) is entered into as of the effective date set forth on the signatory 
page between the undersigned person identified as the “Contractor” and Capital Metro Transportation Authority 
(“the Authority”) concerning the terms and conditions under which the Authority will provide the Contractor with lim-
ited access and use of the Authority Data and/or the Authority Electronic Property in conjunction with the Contrac-
tor’s performance of the Contract. The parties acknowledge and agree to the following terms and conditions: 
 
1. DEFINITIONS 

For purposes of this Agreement, capitalized terms shall have the meaning set forth below: 
 
(a) “Applicable Laws” means any and all applicable statutes, laws, treaties, rules, codes, ordinances, regulations, 

permits, interpretations, or orders of any Federal, state, or local governmental authority having jurisdiction over 
the Authority’s or the Contractor’s business the Contract, and the parties all as in effect as of the date of the 
Contract and as amended during the term of the Contract. 

(b) “Authority Data” means all data, content or information, in any form or format, including interim, Processed, com-
piled, summarized, or derivative versions of such data, content or information, and any insights that may be 
learned from such data, content or information, that may exist in any system, database, or record that is either (i) 
provided by or on behalf of the Authority or its customers to the Contractor, or (ii) is obtained, developed, pro-
duced or Processed by the Contractor or its systems, in each of (i) and (ii) in connection with the relationship or 
arrangements established by the Agreement, but excluding any data or information that is expressly defined as 
owned by the Contractor in the Contract.  

(c) “Authority Electronic Property” means (i) any websites controlled by the Authority, (ii) any Authority mobile device 
apps, (iii) any application programming interfaces (API) to the Authority’s information technology systems, (iv) 
any other kiosks, devices or properties for consumer interaction that are created, owned, or controlled by the 
Authority, and (v) versions and successors of the foregoing, any form or format now known or later developed, 
that may be used by customers obtaining products or services from the Authority. 

(d) “Confidential Information” as used herein, shall mean and include, without limitation: (i) any information concern-
ing the Authority, which is provided by or on behalf of the Authority to the Contractor, such as accounting and 
financial data, product, marketing, development, pricing and related business plans and budgets, and all of the 
information and plans related to the Authority’s business, which are not published; (ii) all Authority Data; and (iii) 
the Authority Electronic Property.  

(e) “Contract” means that certain contract for products and services entered into between the Contractor and Au-
thority to which this Agreement is attached or incorporated by reference. The applicable reference number for 
the Contract may be set forth in the signatory page to this Agreement.  

(f) “Remediation Efforts” means, with respect to any Security Incident, activities designed to remedy a Security 
Incident, which may be required by Applicable Law or by the Authority’s or the Contractor’s policies or procedures 
or under the Security Requirements, or which may otherwise be necessary, reasonable or appropriate under the 
circumstances, commensurate with the nature of such Security Incident.  

(g) “Security Incident” means: (i) the loss or misuse of the Authority Data and/or the Authority Electronic Property; 
(ii) the inadvertent, unauthorized, or unlawful processing, alteration, corruption, sale, rental, or destruction of 
Authority Data and/or the Authority Electronic Property; (iii) unauthorized access to internal resources; (iv) pro-
grammatic manipulation of a system or network to attack a third party; (v) elevation of system privileges without 
authorization; (vi) unauthorized use of system resources; (vii) denial of service to a system or network; or (viii) 
any potential or confirmed exposure (which may stem from an act or omission to act) that would result in any of 
the events described in (i) through (viiii). 

(h) “Security Requirements” means security measures under Applicable Laws, industry best practices and other 
reasonable physical, technical and administrative safeguards, procedures, protocols, requirements and obliga-
tions related to facility and network security in order to protect the Authority Data and the Authority Electronic 
Property from unauthorized processing, destruction, modification, distribution and use, as approved in writing by 
the Authority, and all confidentiality and non-use or limited use obligations set forth in any license agreements or 
other third-party contracts (including interlocal agreement) applicable to the Authority Data and/or the Authority 
Electronic Property.  
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2. CONFIDENTIAL INFORMATION 

The Contractor acknowledges and agrees that the Contract creates a relationship of confidence and trust on the 
part of the Contractor for the benefit of the Authority. During the term of the Contract, the Contractor may acquire 
certain Confidential Information from or regarding the Authority employees, agents and representatives or docu-
ments, or otherwise as a result of performing the services of the Contractor. The Contractor acknowledges and 
agrees that all such Confidential Information is and shall be deemed the sole, exclusive, confidential and proprie-
tary property and trade secrets of the Authority at all times during the term of the Contract and following any expira-
tion of termination thereof. 
 
3. STANDARD OF CARE 

The Contractor agrees to hold in confidence without disclosing or otherwise using any Confidential Information, ex-
cept as such disclosure or use may be required in connection with and limited to the product and services of the 
Contractor. The Contractor acknowledges and agrees that the Authority would not have entered into the Contract 
unless the Authority were assured that all such Confidential Information would be held in confidence by the Con-
tractor in trust for the sole benefit of the Authority. 
 
4. EXCEPTIONS 

The Contractor’s obligation of confidentiality hereunder shall not apply to information that: (i) is already in the Con-

tractor’s possession without an obligation of confidentiality; (ii) is rightfully disclosed to the Contractor by a third party 

with no obligation of confidentiality; or (iii) is required to be disclosed by court or regulatory order, provided the Con-

tractor gives the Authority prompt notice of any such order.  

5. COMPLIANCE 

The Contractor, as well as its agents, representatives, and employees, shall comply with all of the Authority’s rules, 

regulations, and guidelines pertaining to the Authority Data and the Authority Electronic Property and all Applicable 

Laws. 

6. SECURITY REQUIREMENTS 

The Contractor will establish and manage all Security Requirements necessary to protect the Authority Data integrity 

and permit appropriate access to the Application and the Authority Electronic Property. The Contractor will cooperate 

with and assist the Authority and its contractors to implement security protocols (e.g., firewalls, SSI, etc.) and take 

appropriate actions with respect to all Authority Data and the Authority Electronic Property to the extent in the Con-

tractor’s access, possession or control, so as to enable the Contractor to prevent the loss, alteration or unauthorized 

access to the Authority Data or the Authority Electronic Property. The Contractor will, upon the Authority's request, 

for each year of the term of the Contract, provide to the Authority evidence of Contractor’s PCI-DSS compliance via 

issuance of an Attestation of Compliance (AoC) from its Qualified Security Assessor (QSA); and Contractor’s 

OR/AND general security questionnaire. copies of monthly firewall logs and third party audit reports, summaries of 

test results and other equivalent evaluations with regard to security and confidentiality in connection with the Con-

tractor’s access and use thereof The Contractor will use commercially reasonable efforts in accordance with the 

Security Requirements to secure all Authority Data and/or Authority Electronic Property stored on the Contractor’s 

devices or network against access by parties external to the Authority or the Contractor and by unauthorized users, 

and against damage, disruption and other activity aimed at data availability or the services or other trespass or illegal 

actions. The Contractor will employ computer anti-malware protections and other reasonable commercial means to 

ensure a safe computing environment. The Contractor agrees that it will, and it will cause its personnel and contrac-

tors to timely comply with the Authority's privacy policies and safety and network security policies, as the same may 

be provided to the Contractor, at all times while on-site at the Authority's facilities or remotely accessing the Authority's 

systems or facilities (including Authority Data and/or Authority Electronic Property). The Contractor and/or its desig-

nated third party auditor(s) will perform all audits necessary to ensure the Authority Data integrity and adherence to 

the Security Requirements.  
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7. SECURITY INCIDENT 

The Contractor will timely and promptly notify the Authority upon discovering or otherwise learning of any Security 

Incident involving Authority Data but in no event shall such notice exceed the time periods for notice required under 

Applicable Laws. Following any Security Incident, the Contractor will consult in diligent good faith with the Authority 

regarding Remediation Efforts that may be necessary and reasonable. Without limiting the foregoing, the Contractor 

will (i) immediately undertake investigations (internal or in cooperation with a governmental body) of such Security 

Incident, including forensics, (ii) timely share with the Authority any Security Incident-related information, reports, 

forensic evidence and due diligence obtained from the investigation into the Security Incident and cooperate with the 

Authority in response to regulatory, government and/or law enforcement inquiries and other similar actions, (iii) co-

operate with the Authority with respect to any public relations and other crisis management services, and litigation 

with respect to such Security Incident (including, but not limited to, class action suits or similar proceedings); and in 

each instance of Security Incident, be liable and responsible for payment of legal costs, disbursements, fines, settle-

ments and damages. To the extent that the Authority is bound to comply with any interlocal agreements pertaining to 

shared information (including the Authority Data), the Contractor agrees that it will comply with, and cooperate with 

the Authority in its compliance, with all rights and obligations pertaining to the Authority Data under such interlocal 

agreements. The Contractor will timely and promptly notify the Authority upon discovering or otherwise learning of 

any Security Incident involving Authority Data but in no event shall such notice exceed the time periods for notice 

required under Applicable Laws. Following any Security Incident, the Contractor will consult in diligent good faith with 

the Authority regarding Remediation Efforts that may be necessary and reasonable. Without limiting the foregoing, 

the Contractor will (i) immediately undertake investigations (internal or in cooperation with a governmental body) of 

such Security Incident, including forensics, (ii) timely share with the Authority any Security Incident-related infor-

mation, reports, forensic evidence and due diligence obtained from the investigation into the Security Incident and 

cooperate with the Authority in response to regulatory, government and/or law enforcement inquiries and other similar 

actions, (iii) cooperate with the Authority with respect to any public relations and other crisis management services, 

and litigation with respect to such Security Incident (including, but not limited to, class action suits or similar proceed-

ings); and in each instance of Security Incident, be liable and responsible for payment of legal costs, disbursements, 

fines, settlements and damages. To the extent that the Authority is bound to comply with any interlocal agreements 

pertaining to shared information (including the Authority Data), the Contractor agrees that it will comply with, and 

cooperate with the Authority in its compliance, with all rights and obligations pertaining to the Authority Data under 

such interlocal agreements.  

8. LIMITED ACCESS AND USE 

The Authority authorizes the Contractor to access and use and to the extent necessary to perform the Services to 

install and use the Authority Data and/or Authority Electronic Property provided or made available by the Authority in 

its sole discretion and solely for the purposes of providing products and services for the benefit of or on behalf of the 

Authority under and during the term of the Contract. As between the Contractor and the Authority (i.e., without ad-

dressing rights of third parties), the Authority is the sole owner of all rights, title and interest in and to any Authority 

Data and Authority Electronic Property, together with all improvements, derivative works or enhancements to any of 

the foregoing and all intellectual property rights related thereto. Except as expressly authorized in this Agreement in 

the performance of the services solely for the benefit of the Authority or its customers, the Contractor may not use, 

edit, modify, create derivatives, combinations or compilations of, combine, associate, synthesize, re-identify, reverse 

engineer, reproduce, display, distribute, disclose, sell or Process any Authority Data or Authority Electronic Property. 

The Contractor will not use any Authority Data or Authority Electronic Property in a manner that is harmful to the 

Authority.  All access and use shall be subject to the Authority’s platform and network security policies and procedures 

and other Security Requirements. Access and use shall be limited to the Contractor and the number of users or 

devices authorized in writing by the Authority.  

9. NO OWNERSHIP 

Nothing set forth in this Agreement shall give the Contractor any ownership or other license, conveyance or right, title 

or interest in and to any and all Confidential Information (or any intellectual property, derivatives, improvements, 
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enhancements, feedback or suggestions related to any of the foregoing, whether conceived, reduced to practice or 

developed alone or jointly with others by the Authority or the Contractor), which rights shall be owned exclusively by 

the Authority, and the Contractor will not knowingly take any action to challenge, contest or other action inconsistent 

with the Authority's rights.  

10. RESERVED RIGHTS 

The Authority reserves the right to suspend or terminate the Contractor’s access and use of the Authority Data and/or 

the Authority Electronic Property at any time without liability or prior notice to the Contractor. Within five (5) business 

days of the Authority’s written request, the Contractor will return or destroy all written or recorded materials comprising 

any Confidential Information of the Authority, together with all copies, summaries, compilations or analyses incorpo-

rating such information (whether held in computer, electronic or similar format), and certify the same in writing to the 

Authority; provided that all confidentiality obligations and ownership rights shall survive the return of such materials 

and the termination of this Agreement indefinitely or for as long as such information qualifies as a trade secret or 

confidential information under applicable law.  

11. SPECIFIC PERFORMANCE 

The Contractor recognizes that the restrictions and covenants contained in this Agreement are reasonable and nec-

essary for the protection of the Authority’s legitimate business interests, goodwill and trade secrets and confidential 

information. The Contractor acknowledges that the breach or threatened breach of this Agreement can cause irrep-

arable damages to the Authority, and that in addition to and not in lieu of all other rights available at law or in equity, 

the Authority will have the right to temporary and permanent injunctive relief to prevent the breach of this Agreement 

by the Contractor, without posting of bond and proving actual damages. the Authority will be entitled to recover its 

costs and expenses, including reasonable attorneys' fees, in enforcing its rights under this Agreement, provided the 

Authority is the prevailing party on the merits. 

12. MISCELLANEOUS 

This Agreement is made under and shall be construed in accordance with the laws of the State of Texas, and any 

dispute arising under this Agreement shall be settled in a court of competent jurisdiction lying in Travis County, Texas.  

If any of the provision of this Agreement are found to be unenforceable, the remainder shall be enforced as fully as 

possible and the unenforceable provision shall be deemed modified to the limited extent required to permit enforce-

ment of the Agreement as a whole. This Agreement may be signed in multiple counterparts by hard or electronic 

signature (each of which shall have the same force and effect and deemed an original but all of which will together 

constitute but one and the same instrument). 
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EXHIBIT J REVISED-1 
IT HOSTED SOLUTIONS 

ADDITIONAL TERMS AND CONDITIONS FOR THE PERFORMANCE OF INFORMATION 
TECHNOLOGY (IT) PRODUCTS AND SERVICES  

 

 
1. DEFINITIONS 

Unless otherwise specified in Exhibit E of the Contract, the following definitions shall apply, if applicable: 

(a) “Acceptance” shall have the meaning set forth in Section 4(e) of this Exhibit. 

(b) “Applicable Laws” means any and all applicable statutes, laws, treaties, rules, codes, ordinances, 
regulations, permits, interpretations, or orders of any Federal, state, or local governmental authority having 
jurisdiction over the Project, the Contract, and the parties all as in effect as of the date of the Contract and 
as amended during the Service Term of the Contract. 

(c) “Application” means the technical system, platform, application and/or subscription services to be 
provided by the Contractor, as may be further described in the Technical Specifications. 

(d) “Authority Data” means all data, content and information: 

(i) submitted by or on behalf of the Authority or Customers to the Contractor or loaded into 
the System, 

(ii) obtained, developed, produced or processed by the Contractor or by the Application or 
System in connection with the Contract, or 

(iii) to which the Contractor has access in connection with the Contract, and all derivative 
versions of such data, content and information, and any derivative versions thereof, in any form or 
format.  

(e) “Authority Electronic Property” means: 

(i) any websites controlled by the Authority, 

(ii) any Authority mobile device apps, 

(iii) any interfaces to the Authority’s information technology systems, 

(iv) any other kiosks, devices or properties for consumer interaction that are created, owned, 
or controlled by the Authority, and 

(v) versions and successors of the foregoing, any form or format now known or later 
developed, that may be used by Customers. 

(f) “Confidential Information” shall have the meaning set forth in Section 9(b) of this Exhibit. 

(g) “Contractor’s Certification” shall have the meaning set forth in Section 4(d) of this Exhibit. 

(h) “Contractor Technology” means: 

(i) the System, 

(ii) the Application, and 

(iii) any technology, information, content and data, together with intellectual property rights 
related thereto, owned or used by the Contractor in the performance of the Services. 

(i) “Customer” means any purchaser of products or services from the Authority. 

(j) “Deliverables” means all information, data, materials, devices (including equipment and hardware), 
software (including the Application) and other items to be delivered by the Contractor to the Authority, as 
specified in the Project Plan.  
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(k) “Documentation” means the documentation provided to the Authority, including user manuals and 
operator instructions related to the Application furnished by the Contractor to the Authority in any format, 
including paper and electronic. 

(l) “Malware” means any malicious data, code script, active content program, or other malicious software 
that could damage, destroy, alter or disrupt any computer program, data, firmware or hardware. 

(m) “Process” or “Processing” means, with respect to any Authority Data, to migrate, collect, access, use, 
process, modify, copy, analyze, disclose, transmit, transfer, sell, rent, store, or retain or destroy such data 
in any form. For the avoidance of doubt, “Process” includes the compilation or correlation of any Authority 
Data with information from other sources and the application of algorithmic analysis to create new or 
derivative data sets from any Authority Data. 

(n) “Project” means the project related to the Application and the Authority’s information technology 
systems as described in more detail in this Exhibit.  

(o) “Project Plan” means the project plan for the implementation, customization, configuration and/or 
installation or hosting of the Application and the Services and Deliverables required for the Project, as 
approved by the Authority in writing.  

(p) “Remediation Efforts” means, with respect to any Security Incident, activities designed to remedy a 
Security Incident, which may be required by Applicable Law or by the Authority’s or the Contractor’s policies 
or procedures or under the Security Requirements, or which may otherwise be necessary, reasonable or 
appropriate under the circumstances, commensurate with the nature of such Security Incident.  

(q) “Security Incident” means: 

(i) the loss or misuse of Authority Data and/or the Authority Electronic Property; 

(ii) the inadvertent, unauthorized, or unlawful processing, alteration, corruption, sale, rental, 
or destruction of the Authority Data and/or the Authority Electronic Property; 

(iii) unauthorized access to internal resources; 

(iv) programmatic manipulation of a system or network to attack a third party; 

(v) elevation of system privileges without authorization; 

(vi) unauthorized use of system resources; 

(vii) denial of service to a system or network; or 

(viii) any potential or confirmed exposure (which may stem from an act or omission to act) that 
would result in any of the events described in (i) through (viiii). 

(r) “Service Levels” shall have the meaning set forth in Section 11(a) of this Exhibit. 

(s) “Security Requirements” means security measures under Applicable Laws, industry best practices 
and other reasonable physical, technical and administrative safeguards, procedures, protocols, 
requirements and obligations related to facility and network security in order to protect Authority Data and 
the Authority Electronic Property from unauthorized processing, destruction, modification, distribution and 
use, as approved in writing by the Authority. 

(t) “Service Term” means: 

(i) the term of the contract as set forth in Exhibits A or E to the Contract, or 

(ii) with respect to any hosted service related to the Application, the specific term or period for 
subscription services set forth in Exhibits A or E of the Contract.  

(u) “Services” means all services to be performed by the Contractor for or on behalf of the Authority or 
Customers, as described in the Project Plan and this Exhibit.  

(v) “System” means an application, network, database or system provided or used to perform the 
Services by the Contractor. 
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(w) “Technical Specifications” means the technical specifications, functional specifications, descriptions, 
designs, standards, instructions, and business requirements of the Authority related to the Application and 
the Authority’s information technology systems, as may be further described in the Contract.  

(x) “Termination Assistance Services” means the Contractor’s cooperation with the Authority in order to 
assist in the transfer of Authority Data to the Authority and to facilitate the transition to an alternative 
software or service for the Application at such time when the Authority may obtain authorization and/or 
funding for such replacement. 

(y) “Updates” means all bug fixes, error corrections, patches, updates, upgrades or new releases or 
version of the Application during the Service Term. 

 
2. CONTRACTOR REQUIREMENTS 

(a) Unless specified in the applicable Project Plan, the Contractor shall furnish, at its own expense, all 
resources, personnel, equipment, tools, and supplies necessary for the full access and use of the 
Application and the timely performance of the Services and the Deliverables. The Contractor may use any 
means necessary and appropriate to perform the Services and the Deliverables under the Contract; 
provided, however, that in no event shall the Contractor take any action that may subject either it or the 
Authority to civil or criminal liability.  

(b) The Contractor will establish and manage all Security Requirements necessary to protect the integrity 
of the Authority Data and permit appropriate access to the Application and the Authority Electronic Property. 
The Contractor will enable and stop access as users enter and leave the Application. The Contractor will 
cooperate with and assist the Authority and its other Project contractors to implement security protocols 
(e.g., firewalls, SSI, etc.) and take appropriate actions with respect to the Application and all Authority Data 
stored therein and the Authority Electronic Property so as to enable the Contractor to satisfy its obligations 
under the Contract and to help prevent the loss, alteration or unauthorized access to the Application and 
all Authority Data stored therein, or the Authority Electronic Property, to the extent within the Contractor’s 
control. The Contractor will, upon the Authority's request, for each year of the Term of the Contract under 
the Project Plan, provide to the Authority evidence of Contractor’s PCI-DSS compliance via issuance of an 
Attestation of Compliance (AoC) from its Qualified Security Assessor (QSA); and Contractor’s OR/AND 
general security questionnaire. copies of monthly firewall logs and third-party audit reports, summaries of 
test results and other equivalent evaluations with regard to security and confidentiality in connection with 
the Services that the Contractor provides to the Authority. The Contractor will use commercially reasonable 
efforts in accordance with the Security Requirements to secure the Application and all Authority Data stored 
therein against access by parties external to the Project and by unauthorized users, and against damage, 
disruption and other activity aimed at data availability or the services or other trespass or illegal actions. 
The Contractor will employ computer anti- Malware protections and other reasonable commercial means 
to ensure a safe computing environment. The Contractor agrees that it will, and it will cause its personnel 
and contractors to timely comply with the Authority's privacy policies and safety and network security 
policies, as the same may be provided to the Contractor, at all times while on-site at the Authority's facilities 
or remotely accessing the Authority's systems or facilities (including Authority Electronic Property). The 
Contractor and/or its designated third-party auditor(s) will perform all audits necessary to ensure the 
Authority Data integrity and adherence to the Security Requirements of the Project. As part of its routine 
audits, the Contractor will, on a regular basis, test the integrity of Authority Data backed up by the Authority 
or its Project Contractors.  

(c) The Contractor shall adopt and implement all facility and network security, disaster recovery plans 
and back-up plans as to protect against data loss, theft and unauthorized access, disclosure and use of the 
Application, Authority Data, Authority Electronic Property and the Authority’s Confidential Information and 
to ensure the integrity and continuity of the performance of Services and the Project under the Contract. 
The Contractor will use best efforts in accordance with industry best practices and standards for this 
requirement and consult and cooperate with the Authority and its other contractors who operate or access 
the Authority’s data center and network systems (including the Authority Data and the Authority Electronic 
Property) in the performance of the Services.  
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(d) The Contractor and/or its designated third-party auditor(s) will perform all audits requested by the 
Authority or otherwise necessary or required under the Security Requirements to ensure data integrity and 
adherence to the requirements of the Project. As part of its routine audits, the Contractor will, on a regular 
basis, test the integrity of Authority Data backed up by the Authority’s or its Project contractors. 

(e) The Contractor, as well as its agents, representatives, and employees, shall comply with all of the 
Authority’s rules, regulations, and guidelines pertaining to the Authority Data and the Authority Electronic 
Property and the Authority’s information technology system then in effect when on-site at the Authority’s 
premises and all Applicable Laws. 

 
(f) The Contractor will timely and promptly notify the Authority upon discovering or otherwise learning of 
any Security Incident involving Authority Data but in no event shall such notice exceed the time periods for 
notice required under Applicable Laws. Following any Security Incident, the Contractor will consult in 
diligent good faith with the Authority regarding Remediation Efforts that may be necessary and reasonable. 
Without limiting the foregoing, the Contractor will: 

 
(i) immediately undertake investigations (internal or in cooperation with a governmental body) 
of such Security Incident, including forensics, 
 
(ii) timely share with the Authority any Security Incident-related information, reports, forensic 
evidence and due diligence obtained from the investigation into the Security Incident and cooperate 
with the Authority in response to regulatory, government and/or law enforcement inquiries and other 
similar actions, 

 
(iii) cooperate with the Authority with respect to any public relations and other crisis 
management services, and litigation with respect to such Security Incident (including, but not limited 
to, class action suits or similar proceedings); and in each instance of Security Incident, be liable and 
responsible for payment of legal costs, disbursements, fines, settlements and damages. 

 
To the extent that the Authority is bound to comply with any interlocal agreements pertaining to shared 
information (including the Authority Data), the Contractor agrees that it will comply with, and cooperate with 
the Authority in its compliance, with all rights and obligations pertaining to the Authority Data under such 
interlocal agreements.  

 
(g) Any notifications to Customers or any employees of the Authority regarding Security Incidents will be 
handled exclusively by the Authority and the Contractor may not under any circumstances contact 
Customers or employees of the Authority relating to such Security Incident unless the Contractor is under 
a legal obligation to do so, in which event: 
 

(i) the Contractor must notify the Authority in writing promptly after concluding that the 
Contractor has the legal authority to notify such Customers or employees and explain in such notice 
to the Authority the basis for the legal obligation and 
 
(ii) the Contractor will limit the notices to Customers and any employees of the Authority 
regarding a Security Incident and the Contractor will assist with sending such notices if so requested 
by the Authority. 

 
 
3. PROJECT PLAN AND MILESTONE DEADLINES  

(a) The Contractor shall provide Services necessary to assess and evaluate the Authority’s business 
requirements and information technology systems in order to create, deploy, configure, customize, migrate, 
deliver and/or implement the Application and any Authority Data to be migrated, interfaced to or used in 
conjunction with the Application unless otherwise provided or specified by the Authority , the Contractor will 
prepare for the Authority’s review and approval a Project Plan setting forth in detail: 

(i) the scope of the Project and the Services required to complete the Project, 
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(ii) the milestones and schedule for completing all tasks and requirements for the Project 
(including the creation, deployment, configuration, customization, migration, and implementation of 
the Application and any Authority Data, 

(iii) all Authority Electronic Property required for access and use of the Authority and any 
Authority Data hosted by the Contractor, 

(iv) all Deliverables and 

(v) all acceptance criteria, testing and post-implementation tasks. 

No Project Plan will be effective until approved in writing by the Authority’s designated project manager.  

(b) This is a fast-track Project with completion deadlines that cannot reasonably be extended. For this 
reason, it is the desire of the Authority to recognize any likely budget overruns as soon as possible, and by 
the Contract it is employing the Contractor to perform design monitoring, estimating, value analysis and 
other functions to help the Authority meet the Project budget. At any time that the Contractor develops 
concerns about the integrity of the budget for the Project, the Contractor shall promptly advise the Authority 
of the concerns through a variance report, which shall, at a minimum, state: 

(i) the Contractor’s concern; 

(ii) the apparent cause of the concern, delay, or budgetary issue; 

(iii) in the event of a concern about a delay, specifically demonstrate the negative impact of 
the delay to the critical path for the Project Plan; 

(iv) define any cost impacts to the Project; and 

(v) provide the Contractor’s proposed resolution to the concern. If any estimate submitted to 
the Authority exceeds previously approved estimates or the Authority’s budget, the Contractor shall 
make appropriate recommendations to the Authority. 

(c) If, using reasonable project monitoring techniques, the Authority determines, in its sole discretion, 
that it is unlikely or fails to meet a completion date or a cost estimate due under the Project Plan for any 
reason regardless of which party is at fault, in addition to any other rights and remedies that may be 
available to the Authority, at no additional cost to the Authority and at the Authority’s option, the Contractor 
shall provide all necessary additional personnel at its own cost to accelerate performance as may be 
required or necessary to complete the activities required under the Project Plan within a re-adjusted time 
frame agreed to by both parties in a change order. The completion date shall be considered met if 
completed in accordance with the terms of the Contract within ten (10) working days of the originally 
estimated completion date. The Contractor will provide the Authority with prior written notice for any delays 
impacting the Application module/track delivery or other Services completion under the Project Plan in the 
form of a proposed change order. 

(d) The Contractor shall use its best efforts after obtaining explicit consent from the Authority to re-
sequence the Services to overcome and/or mitigate, to the greatest practicable extent, the effect of any 
delays regardless of the cause of such delays. Without limiting the foregoing, the Contractor shall diligently 
prosecute its Services in order to meet the proposed start date for the Application despite a dispute with 
the Authority relating in any way to the Contract, including without limitation any and all the Contractor’s 
claims for modifications to the payments due to the Contractor. The Contractor and the Authority shall 
cooperate to resolve all disputes and to adjust the Project Plan accordingly by Contract modification in a 
timely manner (not to exceed two (2) weeks from the date of notice). 

(e) Should the Contractor not progress in its performance of Services at a rate commensurate with the 
Service Term of the Contract, or fail to meet any scheduled date under the Project Plan, the Authority may, 
in its sole discretion, direct the Contractor to accelerate the Services by employing additional personnel and 
equipment or providing overtime to existing personnel as is necessary to complete the Application by the 
start date, or any portion of the Application by the milestone date specified in the Project Plan. Such the 
Authority–ordered acceleration shall be at the cost of the Contractor.  
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4. ACCEPTANCE 

(a) Unless otherwise defined or specified in an Exhibit to the Contract, the provisions set forth in this 
Section shall determine the Authority’s Acceptance of the Application. 

(b) Implementation of the Application shall be completed in a timely manner and appropriate tests 
conducted by the Contractor with the cooperation of the Authority to facilitate Acceptance of the Application 
as more fully set forth in the Project Plan; provided, however, that the Authority may upon written request 
require that the Contractor perform testing with cooperation of the Authority.  

(c) When each component of the Application has been developed and tested by the Contractor as being 
ready for operational testing, the Contractor shall notify the Authority in writing. The Authority shall provide 
reasonable assistance to commence operational testing.  

(d) Unless otherwise specified in the Project Plan, within thirty (30) days after operational testing, the 
Contractor shall certify in writing that the Application component conforms to the Technical Specifications 
and is capable of being put into full commercial productive use in accordance with the Technical 
Specifications and otherwise meets the functional and business requirements set forth in the Contract (“the 
Contractor’s Certification”). The Contractor Certification shall not be issued by the Contractor unless the 
Contractor has completed all tasks required for the installation, configuration, deployment (including data 
migration) and hosting or operational testing of the Application and such instance is ready for final testing 
and launch for production use by the Authority and Customers. 

(e) The Application shall be finally accepted by the Authority when: 

(i) each component of the Application is fully operational and properly configured by the 
Contractor, as applicable, and/or 

(ii) when the instance of the Application is properly configured and made available to the 
Authority for production use on the Contractor’s hosted environment, each in conformity with the 
Security Requirements and Technical Specifications outlined in the Contract (“Acceptance”).  

(f) If there is any objection to Acceptance, the Authority will provide the Contractor with a written notice 
(the “Defect Notice”) reasonably identifying any claimed discrepancies between the actual performance of 
the Application component and the requirements set forth in the Contract within thirty (30) days after the 
issuance of the Contractor’s Certification.  

(g) Upon receiving a Defect Notice from the Authority, the Contractor shall confer with the Authority and 
jointly review each asserted discrepancy to determine if the claimed discrepancy is valid. The Contractor 
shall either promptly correct the discrepancy and resubmit the Application component for acceptance by 
the Authority on the same basis as initially submitted or terminate the Contract. If, in the reasonable 
professional judgment of the Contractor such discrepancy is not valid, the Contractor shall so notify the 
Authority in writing.  

(h) The written explanation of the Contractor set forth herein shall be deemed accepted by the Authority 
within thirty (30) days after the Authority’s receipt of the written explanation and Acceptance shall be 
deemed to have occurred unless the Contractor receives from the Authority written notice rejecting such 
explanation and detailing exactly how the Application component does not conform with the Technical 
Specifications and/or Security Requirements. If the Application is not accepted by the Authority following 
two (2) attempts by the Contractor to provide an undisputed the Contractor’s Certification, the Authority 
may terminate the Contract with respect to that particular component or the entire Application, at its sole 
discretion.  

(i) The foregoing Acceptance procedure shall apply with respect to the Authority's Acceptance of the 
overall turn-key system comprising all components of the Application (including migrated Authority Data, if 
applicable) in a condition ready for immediate use and operation by the Authority 

(i) in its facilities and/or the operating environment if a component of the Application is 
installed, or 

(ii) via the Contractor’s hosted servers for the instance of the Application is hosted, as 
applicable, on or before the start date set forth in the Project Plan.  
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(j) In the event that the Authority, upon final review, does not accept the Application or only makes a 
partial acceptance of the Application, the Authority may elect to: 

(i) accept delivery of the Application “AS IS” at a negotiated equitable reduction in the price 
and payment schedule for both the Application and any Services; or 

(ii) terminate the Project and receive a refund of all fees paid in advance to the Contractor for 
the Application, which in such event, the Contractor shall immediately repay all fee advances paid 
Contractor for the Application by the Authority under the Project Plan and the Authority may retain all 
holdbacks. 

5. TRAINING 

The Contractor will perform all training required for access and use of the Application upon initial 
deployment and during the Service Term, as reasonably requested by the Authority. The Contractor will at 
a minimum provide the Authority with sufficient training and instruction on the use and operation of the 
Application. Such training will be performed at the Authority’s facilities (unless otherwise agreed upon by 
the parties in the Project Plan). 
 
6. APPLICATION SUPPORT AND PERFORMANCE 

(a) The Contractor shall:  

(i) promptly notify the Authority of any errors in the Application of which it learns from any 
source;  

(ii) respond to user identified Application errors in no more than 4 hours after notification, and 
implement corrected Application copies or corrections or bypasses such that the Application performs 
in all material respects in accordance with the Documentation, within one (1) business day thereafter; 

(iii) provide to all authorized users on a 24 hours per day, 7 days per week basis, all reasonably 
necessary telephone or web consultation requested by them in connection with their use and 
operation of the Application; and 

(iv) treat any Application dumps, Authority Data, tapes or any other documentation provided 
from users to resolve a reported problem as Confidential Information of the Authority. 

(b) The Contractor will periodically release maintenance Updates with minimum impact and downtime to 
the Authority and after business hours. At no additional cost to the Authority, the Contractor will provide 
access to all maintenance Updates and all new features and functionalities of the Application that are 
provided by the Contractor to any of its other customers. In each case, the Contractor will provide the 
Authority with prior written notice (by as much time as practicable but in no event less than one (1) day(s) 
of the release by the Contractor of any Updates, and will implement such Updates (including any 
configuration or integration thereto) for access and use by the Authority at no additional cost to the Authority. 
If the Authority requests the Contractor to test such Updates, the Contractor will promptly test such update 
to the Authority at no additional cost. If any Update is installed, such Update will thereupon be deemed to 
be part of the relevant Application upon delivery subject to Acceptance by the Authority. All such Updates, 
where reasonably necessary, will be accompanied by updated Documentation. The Contractor covenants 
that each upgrade and will be backwards compatible with all parts of the Application. 

(c) The Contractor will use commercially reasonable efforts to maintain the Application with a high level 
of quality and performance consistent with industry standards and the state-of-the-art technology. 

(d) To the greatest extent possible, the Contractor will schedule maintenance during times least 
disruptive to the Authority’s use of the Application. Scheduled maintenance is a period in which the Authority 
is notified in advance, during which the Contractor may suspend availability of all or part of the Application 
in order to carry out maintenance activities. Scheduled Maintenance will be scheduled after normal 
business hours (“Maintenance Window”). To the extent possible, the Contractor will perform maintenance 
without suspending the Application (i.e., hot) and will coordinate with the Authority by written notice to 
schedule maintenance requiring downtime at such hours and date least disruptive to its business.  
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(e) The Authority will be notified by e-mail not less than three (3) calendar days in advance of any period 
of Scheduled Maintenance that will require suspension of all or the majority of the Application for a period 
of one (1) hour or more. The Authority will be notified by email not less than seven (7) calendar days in 
advance of any period of Scheduled Maintenance that will require suspension of all or the majority of the 
Application for a period of more than one (1) hour. The Contractor will schedule any period of Scheduled 
Maintenance that requires suspension of all or a major part of the Application for more than three (3) hours 
during a Maintenance Window on a Friday night, or Saturday or Sunday morning. 

 
7. ADDITIONAL REPRESENTATIONS AND WARRANTIES 

In addition to all other representations, warranties, and covenants included in the Contract, Contractor 
represents, warrants, and covenants, for itself, its employees, subcontractors and agents that: 

(a) it is not contractually prohibited from engaging in the Services or providing the Deliverables, and that 
it is not a party to any contract or under any obligation which conflicts with the terms of the Contract or 
which prohibits Contractor from carrying out its responsibilities under the Contract;  

(b) it is fully able to furnish the Services as contemplated by the Contract; 

(c)  there are no contracts to which it is a party which would prevent its timely and complete performance 
of the terms and conditions of the contract, and the Contractor agrees not to enter into any such contract 
during the pendency of the Contract; 

(d) it is experienced in the type of software engineering necessary for completion of the Project, and it 
understands the complexity involved in this type of project and the necessity of coordination of its Services 
with stakeholders within which the Project will be performed;  

(e) there are no contracts to which it is a party which would prevent its timely and complete performance 
of the terms and conditions of the contract, and the Contractor agrees not to enter into any such contract 
during the pendency of the Contract;  

(f) the Application will not contain any Malware at all times during which the Application is made available 
for access and use by the Authority’s user or Customers, or any Authority Data is processed using the 
Application. Any patches, Updates, upgrades or error corrections to the Application provided by the 
Contractor likewise will not contain any Malware;  

(g) the Application will not contain any security mechanisms, including, but not limited to, copy protect 
mechanisms, encryptions, time-activated disabling devices or other codes, instructions or devices which 
may disable the modules or other software or erase or corrupt data; 

(h) the Application will comply with all Applicable Laws at all times from the date of Acceptance to the 
expiration of the applicable warranty period;  

(i) With respect to the Application, 

(i) all modules and other materials (other than third party software and hardware approved by 
the Authority) will be original; 

(ii) there is, and on the date of Acceptance will be, no claim, litigation or proceeding pending 
or threatened against the Contractor with respect to the Application, or any component thereof, 
alleging infringement or misappropriation of any patent, copyright, trade secret, trademark or any 
other personal or proprietary right of any third party in any country; and 

(iii) the Application, and any use thereof, shall not infringe upon any Intellectual Property Right 
of any third party in any country; and 

(j) The System will not contain or otherwise be developed using any Open Source Software (as defined 
below) in a manner that subjects the Authority to any license obligations of such Open Source Software. 
“Open Source Software” means any software licensed under terms requiring that other software combined 
or used or distributed with such software: 

(i) be disclosed or distributed in source code form, or 
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(ii) be licensed on terms inconsistent with the terms of the Contract. 

 

8. ADDITIONAL WARRANTY REMEDIES 

The Authority is entitled to all warranties implied by law or regulation. These warranties shall survive any 
Acceptance and payment by the Authority for the Services and are in addition to, and shall not be construed 
as restricting or limiting the warranties of the Contractor, express or implied, that are provided by law or 
exist by operation of law. For any breach of the warranties contained in this Section, the Authority’s remedy, 
in addition to all remedies available at law or in equity, shall be: 

(a) For Application. The correction of errors that cause breach of the warranty. If the Contractor is unable 
to provide such error corrections or otherwise make the Application operate as warranted within the periods 
specified in the Contract, the Authority shall be entitled to terminate the Contract with respect to the affected 
module/track and recover a prorated amount paid to the Contractor based on each module, which prorated 
amount will be calculated based on a useful life of five years from the date of final Acceptance. If, however, 
the loss of functionality cause by such error impacts the overall turn-key system performance of the 
Application, then the Authority shall be entitled to terminate the Contract with respect to all modules/tracks 
and recover all amounts paid to the Contractor by the Authority. The Contractor shall not be responsible or 
liable for any errors that are determined to be attributable to the Authority’s failure to comply with any user 
requirements under the applicable Technical Specifications, or any Force Majeure event. 

(b) For Deliverables. The correction of errors that cause breach of the warranty by re-performing the 
Services necessary to create the Deliverables and by providing Deliverables conforming with the Technical 
Requirements at no cost to the Authority.  

(c) For Services. The re-performance of any Services not conforming to the warranty at no cost to the 
Authority. 

 
9. OWNERSHIP OF THE AUTHORITY MARKS, AUTHORITY DATA AND AUTHORITY 

ELECTRONIC PROPERTY  

(a) The Contractor will not: 

(i) use or register any trademark, service mark or domain name that is identical to or 
confusingly similar to any trademark, service mark, logo or other name owned or used by the 
Authority, including domain names and trade dress; or 

(ii) create, acquire, license or support any internet keyword or search term that contains any 
such marks or other Intellectual Property Rights owned or licensed by the Authority, except as 
expressly provided in the Project Plan and only in the performance of the Services for the benefit of 
the Authority. All use thereof inures solely to the benefit of the Authority and is subject to the 
Authority’s quality control and standard guidelines. 

(b) As between the Contractor and the Authority (i.e., without addressing rights of third parties), the 
Authority is the sole owner of all rights, title and interest in and to any Authority Data and Authority Electronic 
Property, together with all improvements, derivative works or enhancements to any of the foregoing and all 
intellectual property rights related thereto. Except as expressly authorized in this Exhibit or the Contract in 
the performance of the Services solely for the benefit of the Authority or Customers, the Contractor may 
not use, edit, modify, create derivatives, combinations or compilations of, combine, associate, synthesize, 
re-identify, reverse engineer, reproduce, display, distribute, disclose, sell or process any Authority Data or 
Authority Electronic Property. The Contractor will not use any Authority Data or Authority Electronic Property 
in a manner that is harmful to the Authority. 

 
10. PROPRIETARY INFORMATION AND NON-DISCLOSURE 

(a) The Contractor acknowledges and agrees that the Contract creates a relationship of confidence and 
trust on the part of the Contractor for the benefit of the Authority. During the term of the Contract, the 
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Contractor may acquire certain “Confidential Information” (as defined herein) from or regarding the Authority 
employees, agents and representatives or documents, or otherwise as a result of performing the Services 
of the Contractor hereunder. 

(b) “Confidential Information” as used herein, shall mean and include, without limitation: 

(i) Any information concerning the Authority or the Project, which is provided by the Authority 
or any Project team members to the Contractor, such as accounting and financial data, product, 
marketing, development, pricing and related business plans and budgets, and all of the information 
and plans related to the Project, which are not published;  

(ii) All Authority Data; and  

(iii) the Authority Electronic Property. 

(c) The Contractor acknowledges and agrees that all such Confidential Information is and shall be 
deemed the sole, exclusive, confidential and proprietary property and trade secrets of the Authority at all 
times during the Service Term and following any expiration of termination hereof. The Contractor agrees to 
hold in confidence without disclosing or otherwise using any Confidential Information, except as such 
disclosure or use may be required in connection with and limited to the Services of the Contractor 
hereunder. 

(d) The Contractor acknowledges and agrees that the Authority would not have entered into the Contract 
unless the Authority were assured that all such Confidential Information would be held in confidence by the 
Contractor in trust for the sole benefit of the Authority. 

(e) During the Service Term, the Contractor shall not improperly use or disclose any proprietary 
information or trade secrets of any third party and will not bring on to the premises of the Authority any 
unpublished documents or any property belonging to any third party unless consented to in writing by the 
third party. 

(f) The Contractor’s obligation of confidentiality hereunder shall not apply to information that: 

(i) is already in the Contractor’s possession without an obligation of confidentiality; 

(ii) is rightfully disclosed to the Contractor by a third party with no obligation of confidentiality; 
or 

(iii) is required to be disclosed by court or regulatory order, provided the Contractor gives the 
Authority prompt notice of any such order. 

(g) Upon any termination or expiration of the Contract, the Contractor agrees to deliver to the Authority 
any and all Confidential Information except that the Contractor may keep one file copy of any Confidential 
Information pertinent to its rights and obligations surviving the expiration or termination of the Contract, 
which copy shall be held in confidence in accordance with this Section. 

 
11. HOSTED SERVICES 

With respect to the Application and/or any Authority Data hosted or Processed by the Contractor, the 
following terms will apply: 

(a) Unless otherwise designated in the contract or agreed upon in writing by the Authority, the Contractor 
will use commercially reasonable efforts to make the Application available 24 hours per day 7 days a week. 
The Contractor represents that access to the Application for The Authority and its Customers will be 
maintained at an availability standard of 99.99% as measured over the course of a calendar month, 
excluding Standard Exceptions (the “Service Levels”). “Standard Exceptions” to the 99.99% service-
availability standard shall mean scheduled maintenance, maintenance downtime to resolve extraordinary 
technical problems with the Application or the host operating environment, force majeure (including state 
or federally declared natural disasters in the Contractor’s physical locations), or technical difficulties 
attributable to any non-Contractor computer hardware, or technical difficulties attributable to the Authority’s 
interface with the Application unless such technical difficulties are the direct fault of the Contractor. The 
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Contractor agrees to measure and provide a detailed report to the Authority, on a monthly basis, showing 
the Contractor’s provision of the Application as compared to the Service Levels.  

(b) Unless otherwise approved in writing by the Authority, the Contractor must host the Application in the 
United States of America (“U.S.A.”) at the location(s) specified by the Contractor, must provide services 
under the Contract with resources (e.g., hardware and software) located in the U.S.A, and must not transfer 
or process any Authority Data outside of the U.S.A. other than to the extent accessible from Contractor’s 
facilities located in Canada.  

(c) In the event of the expiration or termination of the Service Term, upon the Authority’s written request, 
the Contractor will provide Termination Assistance Services for a period of time commencing on the 
effective date of termination or expiration of the Contract and ending on a date designated in advance by 
the Authority.  

(d) The Contractor will promptly notify the Authority upon discovering or otherwise learning of a Security 
Incident. Following any Security Incident, the Contractor will consult in good faith with the Authority 
regarding Remediation Efforts that may be necessary and reasonable. The Contractor will: 

(i) at the Authority’s direction undertake Remediation Efforts at the Contractor’s sole expense and 
reimburse the Authority for its reasonable costs and expenses in connection with any Remediation Efforts 
that it elects to undertake, 

(ii) ensure that such Remediation Efforts provide for, without limitation, prevention of the 
recurrence of the same type of Security Incident, and 

(iii) reasonably cooperate with any Remediation Efforts undertaken by the Authority. 

 
12. THE AUTHORITY’S RIGHTS TO ACCESS AND USE APPLICATION 

The Contractor hereby grants to the Authority, Customers (but only in their capacity as Customers), and 
third-party service providers providing services to the Authority (but only in their capacity as the Authority’s 
service providers) a non-exclusive, worldwide, royalty-free license to access and use the Application during 
the Service Term. Such license shall be enterprise-wide for an unlimited number of users or transactions, 
unless limitations on use are expressly agreed upon by the Authority in the Contract. The Authority may 
allow its contractors and service providers to access and use the Application in the course of performing 
services for the Authority, including application development services, data processing and facilities 
management services. 

 
13. USE OF AUTHORITY’S NAME 

The Contractor agrees not to make any written use of or reference to the Authority’s name for any 
marketing, public relation, advertising, display or other business purpose or make any use of Authority Data 
for any activity unrelated to the express business purposes and interests of the Authority under the Contract, 
without the prior written consent of the Authority, which consent will not be unreasonably withheld. 

 
14. SPECIFIC PERFORMANCE 

The Contractor acknowledges and agrees that the remedy at law for the breach of provisions of the Contract 
(particularly with respect to ownership of intellectual property and Confidential Information) may be 
inadequate and that the Authority may be entitled to injunctive relief without bond, in addition to any other 
rights or remedies which the Authority may have for such breach. 

 
15. INDEMNIFICATION 

In addition to general indemnification set forth elsewhere in the contract, the following indemnification 
obligations shall apply: 



CAPITAL METROPOLITAN TRANSPORTATION AUTHORITY 

____________________________________________________________________________ 

RFP 802316 (08/26/2021)                                     Page 12 of 12  Exhibit J IT-Rev-1– HOSTED SOLUTIONS 
                                                                             Award Contract 

The Contractor shall, to the proportionate extent that they are responsible, indemnify, defend and hold 
harmless the Authority and its trustees, directors, officers, employees, Customers and agents from and 
against any and all Claims and Losses of any nature or kind to the extent arising out of, caused by, or 
resulting from: 

(a) any failure of the Application or the Services to conform with Applicable Laws or the Technical 
Specifications or Security Requirements set forth in the Contract; 

(b) any Security Incident; and 

(c) any actual or alleged violation, infringement or misappropriation of any Intellectual Property Rights of 
a third party related to the Services and the Application, regardless of whether or not any such Claim or 
Loss is caused in part by any indemnitee. In particular, the Contractor acknowledges that the Contractor’s 
obligation to indemnify the Authority extends to any liability arising out of any actual negligence by the 
Contractor in the delivery of any products or services under the Contract. Notwithstanding the foregoing, 
the Contractor shall not be liable to an indemnitee for any losses incurred by such indemnitee to the extent 
such claim is attributable solely to that indemnitee's sole negligence. 

 
16. APPROVAL 

Any approval given by the Authority shall not relieve the Contractor of its obligations and other duties under 
the Contract or be construed as an assumption or waiver by the Authority. 
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EXHIBIT K-REVISED-1 
WARRANTY, MAINTENANCE, AND SERVICES AGREEMENT 

____________________________________________________________________________ 

This Warranty, Maintenance, and Services Agreement (“WMA”) is made effective upon date of 
signature 

BETWEEN: 

PBSC Urban Solutions Inc. 

(“Contractor”) 

- and - 

CapMetro 

(“Client”) 

In consideration of the mutual covenants set out in this WMA and for other good and valuable consideration 
(the receipt and sufficiency of which is hereby acknowledged), the parties agree as follows: 

1. Services.  In accordance with the terms of this WMA, Contractor shall furnish the Services to Client.

2. Applicability of this WMA.  Client and Contractor are parties to certain existing contracts (Contract #
and Date) to which a certain warranty and maintenance/services agreement has, to date, provided the
relevant terms and conditions related to the Contactor’s warranty and maintenance for all deliverables
and services provided and/or rendered by Contractor to Client under those certain existing contracts.
The parties hereby agree that as of the Effective Date above, this WMA now supersedes Contractor’s
prior warranty and maintenance/services agreements for such existing contracts and shall be
applicable to each current existing contract addressed above and to all future contracts for deliverables
and systems provided by Contractor to Client, unless otherwise agreed in a separate agreement
executed by both parties.

3. Definitions.  The following words shall be defined as set forth herein:

a. Back Office is defined as an Internet accessible site for administration and reporting features
available to the Client User.  The Back Office is hosted by Contractor on one or more cloud-hosted
servers.

b. Client is defined as Capital Metropolitan Transportation Authority, a political subdivision of the
State of Texas.

c. Client User(s) is defined as any staff member of Client who accesses the Back Office or a Client
User App in order to perform his or her job responsibilities.

d. Client User App(s) are defined as Contractor developed mobile apps for Client Users, for example,
a fare inspection app to identify if a ticket is valid.  Client User Apps may be referred to by their
functional name (e.g., web app).

e. Contractor is defined as Company Name, a Texas Corporation with its principal place of business
at address.  This includes any and all subcontractors.
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f. Contractor Network Monitoring is defined as a software solution which monitors network
infrastructure and Internet connection for errors, intrusion detection and packet loss.

g. Critical Updates are defined as updates to the Services or Services’ infrastructure which are
required to patch known security vulnerabilities or software bugs.

h. End User is defined as anyone that accesses Contractor provided services through a web browser
or mobile app. (e.g., a customer of Client that is accessing Client services through a mobile app or
web portal). End Users may be referred to as customers in this WMA.

i. End User Apps are defined as Contractor developed mobile apps for End Users to access or use
Client’s services such as for buying and using fare media.  End User Apps may be branded for the
Client’s services and be referred to as such.

j. External Interface is defined as a third party’s software that communicates to the Services.

k. Help Desk is defined as a component of Client’s customer service center focused on End User
support and may include phone, email, and online support directly for End Users for issues and
questions with use of Client’s services.  The Help Desk is typically regarded as Level 1
troubleshooting before being escalated to the Service Desk.

l. Level 1 is defined as an initial response to reported issues, providing basic support and
troubleshooting, such as password resets, break/fix instructions, ticket routing and escalation to
the Service Desk.

m. Maintenance Services shall have the meaning ascribed to it in Section 5 of this WMA.

n. Non-Critical Update is defined as an Update to the Services or Services’ infrastructure which is
recommended to patch a software bug which may or may not affect a small number of users or
systems.

o. Outage is defined as the unavailability of the basic functionalities and shall include the unavailability
of the website for customer service, management, finance staff, the inability for End Users to
establish an account and purchase mobile tickets, the inability of customers to redeem mobile
tickets, and inability for End Users to plan a trip from A to B using a scheduled time.

p. Patch Management is defined as the process of managing recommended critical and non-critical
updates while minimizing the effect to the Services.

q. Services is defined as all hosting services, Support Services and the Maintenance Services.

r. Service Desk is defined as the Contractor’s single primary point of contact for all issues and
questions from Client. All issues, including issues related to subcontractor software (e.g. related
software name), are automatically logged and tracked by the Service Desk.  Unresolved or ongoing
issues are automatically escalated within the Service Desk to the appropriate resources and
management.  The Service Desk is available to Client according to the coverage schedule outlined
in this WMA.

s. Software is defined as the collective Contractor-provided solution, which includes, but is not limited
to, the Back Office, Client User App, and any other Contractor mobile apps for smartphones.
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t. Support Services shall have the meaning ascribed to it in Section 4 of this WMA.

u. Update(s) is defined as software modifications to maintain functionality or address bugs.

v. Upgrades are defined as Software modifications which introduce new features or functionality.

w. User Acceptance Testing is defined as a phase of software development in which the Software
is tested by Client Users prior to release to the production environment.

x. Vulnerabilities is defined as a weakness in the Software in which an attacker with knowledge and
means may exploit.

y. Workaround is defined as a solution to remedy an issue in order that the Software can perform
basic functionality.

4. Support Services.  Contractor shall furnish all of the following support services in connection with the
WMA (the “Support Services”):

a. End User Support.  End Users shall be directed to Help Desk as a Level 1 customer support. If the
issue is found to be a technical issue related to the Software, including but not limited to the Back
Office, mobile app, the Client customer service representative should open a ticket by using the
Service Desk. If Client is unable to resolve the technical issue, Client shall refer the issue to
Contractor and Contractor shall engage with the End User directly within the times shown in the
Service Level Objectives table below following the referral.

b. Client User App Support.

1) Client User support referred to Contractor shall be provided by Contractor via phone, email or
web to the extent of troubleshooting the Client User Apps.

2) Tablet operating systems and hardware support will not be provided by Contractor and should
be directed to the manufacturer of the mobile device.

c. Client User Support.

1) Client User support shall be provided only to the extent it requires troubleshooting functionality
related to the Software and the troubleshooting cannot be accomplished by the Client.

2) Client Users shall direct all support requests to the Service Desk. Such requests shall be
resolved based on their priority level as defined below.

3) Hardware and operating systems support will not be provided by Contractor and should be
directed to Client’s internal IT resources.

5. System Maintenance Services. Contractor shall furnish all of the following maintenance services in
connection with the WMA (the “Maintenance Services”):

a. General Maintenance.  Contractor shall complete all routine maintenance for all hosted systems
and infrastructure.  The need for and schedule of routine maintenance shall be determined by
Contractor in its sole and absolute discretion.

b. Updates.

1) Critical Updates shall be performed by Contractor as soon as possible, but not later than
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twenty-four (24) hours after Contractor is notified by Client of an issue requiring a Critical 
Update to resolve.  Whether a Critical Update is required to resolve a reported issue shall be 
determined by the Contractor in its sole and absolute discretion.   

2) Non-Critical Updates will be performed by Contractor on a pre-determined schedule mutually
agreed to by the parties to minimize impact to production environment.  The need for Non-
Critical updates shall be determined by Contractor in its sole and absolute discretion.  

3) Patch Management shall be provided by Contractor, including critical security patch updates
for Contractor server operating systems applied and managed, including scheduled server
restarts.  The need for Patch Management shall be determined by Contractor in its sole and
absolute discretion.

4) Contractor Network Monitoring shall be provided by Contractor, including router and firewall
and Internet connection monitoring.

6. Client Responsibilities.

a. Authorized Users.  The Client shall administer user access to the Contractor’s Software. The Client
acknowledges and agrees it is solely responsible for maintaining the confidentiality and security of
system access credentials, including usernames and passwords.

b. Acceptable Usage.  The Client shall ensure Contractor’s Software is used only in accordance with
its intended use and shall ensure Contractor’s Software is used in accordance with any terms and
conditions or instructions provided by Contractor related to the use thereof.  The Client is
responsible for all activity that occurs under their account.

c. Point of Contact. The Client shall designate one primary and one alternate point of contact and
communicate the initial contacts to Contractor in writing.  The Client will have the ability to modify
their primary and alternate contact points through the Service Desk.

7. Service Level Objectives.

Service hours for Blocker and Major severity levels are defined as 24x7x365. 

In addition, for Blocker and Major severity level issues, Contractor shall provide Client regular updates 
every thirty (30) minutes until a Workaround has been implemented. 

Medium and Minor severity level issues are handled during normal business hours: 8 a.m. to 5 p.m. 
Central Time, Monday-Friday, excluding U.S. National Holidays. 

Severity Level Acknowledgement 
Time 

Target Workaround 
Time* 

Target Resolution Time* 

1 – Blocker 15 Minutes 6 hours 24 hours 

2 – Major 15 Minutes 12 hours Current planned release 

3 – Medium 1 Hour 5 business days Scheduled as part of next 
release 

4 – Minor 2 Hours N/A Incorporated into future 
release 
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*The contents contained in the service level objectives table in columns “Target Workaround Time”
and “Target Resolution Time” do not include third-party delays outside the control of Contractor (e.g., 
iOS & Android App release times are subject to the respective store’s app approval before publishing 
to the App Store) such as AWS, Apple App Store, Google Play Store, payment processors, etc.  

Acknowledgement Time The time period in which Contractor is required to 
respond to Client Users of reported issues. 

Target Workaround Time The amount of time in which Contractor will use 
commercially reasonable efforts to provide a 
Workaround starting from the time the issue was 
reported and Contractor was able to successfully 
reproduce the issue. If a Workaround is not available, 
Contractor will create a plan with Client input to 
minimize impact to business operations.  

Target Resolution Time The amount of time in which Contractor will use 
commercially reasonable efforts to provide a final 
resolution starting from the time the issue was reported 
and Contractor was able to successfully reproduce the 
issue. Availability of functional Workaround may result 
in the reclassification of the issue’s severity level.  

8. Severity Level Definitions.

Severity Level Issues Impacting System 

1 – Blocker * ● End Users cannot use or purchase fare media.
● Issue preventing validation of active fare media.
● Inability for End Users to plan a trip from A to B

using a scheduled time

● Significant percentage (more than 10%) of

End Users are affected (e.g. cannot use or

purchase fare media).
● The financial impact of the incident is likely to be

high (greater than $10,000)
● The damage to the reputation of the business is

likely to be high.

2 - Major ● End Users cannot create an account or login.
● Trip planning tools no longer provide real time

information.
● Ability to lookup End Users.
● Current product configuration issues.
● Prevents Client User from recording fare evasion

citations.
● Prevents Client User from distributing inventory to

partner organization.

● Moderate percentage (fewer than 5%) of

End Users are affected (e.g. cannot use or

purchase fare media).
● The financial impact of the incident is likely to be

high (more than $1,000 but not greater than
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$10,000). 
● The damage to the reputation of the business is 

likely to be moderate. 

3 - Medium  ● Ticket activation and purchasing issues affecting 
minority percentage of End Users. 

● Financial reporting inaccuracies.  
● Client User unable to issue refunds. 
● Errors - incorrect billing and settlement. 
● Client or End User App settings screen issues. 
● Future schedule inaccuracies or errors 
● Trip planner inaccuracies 
● Prevents Client User from creating and managing 

notifications. 
● Prevents Client User from creating & listing orders 
● Prevents Client User from modifying End User 

details. 
● Prevents Client User from managing and creating 

products. 
● Prevents Client User from managing and creating 

campaigns.  
● Prevents Client User from Client User App 

features. 
● Prevents Client User from managing partner 

organization related features 
● Prevents Client User accessing stock reports. 
● Reporting inaccuracies  
● Existing data export process fails to execute. 
● Device management and monitoring issues. 
● Clients’ account user management 
● Impacts third-party access of Contractor systems 

4 – Minor  ● Value add functions are not accessible or result in 
errors. 

● Cosmetic defects. 
● Feature functions but fails on data variation. 
● Multi/intermodal third-party API’s or errors. 
● Statistic tool. 
● Backend Error Messages: GTFS upload 

information tool. 
● Real time cockpit. 

 
*Issue affects greater than 10% of End Users on supported operating systems and software.  
 
9. Alterations.  If any End User or Client User alters his or her own equipment beyond the manufacturer’s 

or mobile operator’s operating system so as to constitute jailbreaking or any other known or unknown 
hacking method, such End User or Client User does so at his or her own risk and expense and the 
Contractor no longer has any warranty obligations for such equipment.    

 
10. Exclusions and Limitations to this WMA.  

 
a. Exclusions. The following items are specifically excluded from the Software and Services to be 

provided by Contractor under this WMA:  
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1) Software: The following are excluded with respect to the Back Office and Software:  
 

i. Feature requests or change orders are not included as part of this WMA; however, 
resulting modifications would be incorporated into this WMA as necessary; 

ii. Third-party integration support or External Interface updates not specified in this WMA;  
iii. Report customization; and 
iv. In-person, third-party training.  

 
2) Third-Party Costs: The following are excluded under this WMA:  

 
i. Any Contractor parts, hardware, and software not covered under a Contractor warranty 

or a separate agreement;  
ii. Any third-party parts, hardware and software not covered under a separate agreement;  
iii. Software licenses, subscription, or update fees not set forth in a separate agreement;  
iv. Manufacturer and vendor support fees;  
v. Consumable materials, including printer cartridges, paper rolls for receipt printing or 

removable storage tapes/disks;  
vi. Shipping and handling costs for any hardware and materials not covered under a 

separate agreement;  
vii. Legal or insurance costs associated with data breaches or unauthorized access that is 

outside the Contractor network infrastructure or the Software, except as otherwise 
provided in a separate contract; and 

viii. Travel costs outside the Austin metropolitan area authorized in advance by Client.  
 

b. Limitations.  
 

1) Patch Limitations: Software maintenance required to maintain compatibility with future mobile 
operating systems may require significant changes to the Software known as Upgrades.  
 

i. Patch Management does not include Upgrades to support new features released as 
part of a new mobile operating system or hardware. 
 

ii. Significant changes to the mobile operating system or software development kits may 
result in incompatibilities with current versions of a Client User App and are not 
supported under this WMA.  
  

2) Software Support Limitations: 
 

i. The Back Office is a web-provided service and should not require significant information 
technology resources on the part of Client. However, access to the Back Office shall be 
limited to designated Client personnel. Any unauthorized access to the system via Client 
equipment or locations is not covered under this WMA.  
 

ii. Contractor does not provide any service or repair support for Client systems or Client 
network infrastructure, including, but not limited to the following: 

 
a. Service and repair of damage or problems caused by erroneous data, neglect, 

malicious activity, or misuse (including use of the system for purpose other than 
which it was designed by End Users, Client, its employees or third-party 
contractors); and 
 

b. Service and repair by vendor/manufacturer made necessary by bugs released by 
vendors, adverse effects from installing Updates. 
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11. Payment Card Industry Data Security Standard (“PCI DSS”) Compliance.

a. PCI Coverage and Compliance. Contractor is responsible for maintaining PCI DSS compliance for
Services provided by Contractor.  The Contractor will host the solution, keeping storage and
transmission of card data and other sensitive financial data outside of the scope of the Client's PCI
DSS compliance responsibility. If necessary, Contractor and Client will establish a PCI DSS
compliance responsibility matrix between the two parties.

b. Vulnerabilities. Per PCI level 1 rules and schedules, Contractor’s systems are routinely scanned
by an outside firm for Vulnerabilities.  All vulnerabilities discovered shall be resolved as mandated
by external auditors and notification of any potential data breach shall be communicated
immediately and directly with Client per PCI DSS compliance requirements.

12. Acceptable Use Policy.  The Client shall adhere, during the term of this WMA, to Contractor’s
“Services Acceptable Use Policy” in all respects as set forth and attached hereto in Appendix D.

13. Client Minimum Standards.

a. The Client environment must comply with the following minimum standards related to Back Office
access:

1) All operating system and Internet browser software shall be within two (2) major releases of
the current version, except as expressly specified by Contractor and Client (e.g., if Internet
Explorer 11 is the latest release, support will extend back to Internet Explorer 9).  A list of
current systems that shall be supported under the terms of this WMA is set forth in Appendix A
attached hereto.

2) Client will use best practices to protect their wireless network; at a minimum Client should utilize
WPA2 or higher encryption on their wireless network.

3) Active antivirus protection software licenses shall be provided for installation on all servers,
desktops, and laptops.  Antivirus software may not be turned off by End Users except for
software installation purposes.

4) Software shall be genuine, licensed, and vendor-supported.  Operating systems and browsers
shall be fully updated and patched for all known critical vulnerabilities.

5) All locations for Service and environments shall be in compliance with all applicable local, state,
and federal laws.

6) All Client systems shall be administered only by designated Client personnel.

7) All commercially reasonable efforts shall be conducted by Client to reproduce reported errors
and to collect information from users including at a minimum: user contact details and
description of issue.

8) Client shall assign one employee to be the primary contact person to Contractor in order to
make communications between both parties effective.  A list of current Client Users and
Contractor designated contacts is set forth on Appendix B and Appendix C attached hereto.

IN WITNESS WHEREOF, the parties hereto have duly executed this WMA as of the Effective Date first 
written above: 



CAPITAL METROPOLITAN TRANSPORTATION AUTHORITY 

______________________________________________________________________

_________________________________________________________________________________________________________ 
RFP 802316    (01/26/2023)  Page 9 of 13  Exhibit K-Rev-1 Warranty, Maintenance, and Services Agreement 

Award Contract 

CONTRACTOR NAME 

By: 

Name: Gian-Carlo Crivello 

Title:   Chief Relationship Officer 

Email:  gcrivello@pbsc.com 

CAPITAL METROPOLITAN TRANSPORTATION 
AUTHORITY 

By: _________________________ 

Name: ______________________ 

Title: _______________________ 

Email: ______________________ 

Appendix A – Supported Systems 

Below is a list of all current systems that will be supported under the terms of the WMA. 

System or Device 
Name 

Name Type Notes 

End Users Apps (System Name) iOS and Android and 
Windows Apps 

-Maintain feature set 
of app(s) for the last 
two versions of iOS 
and Android OS and 
Windows OS. 

-Maintain feature set 
of Back Office for the 
last two versions of 
Safari, Firefox, and 
Chrome browsers. 

Client User App (System Name) Android App 

Android Mobile 
Handheld 

-Patch and update 
Client User App to 
maintain feature set. 

Back Office (System Name) Web Portal -Maintain feature set of 
Back Office for the last 
two versions of Safari, 
Firefox, and Chrome 
browsers. 

Anita Deibert

Anita Deibert

Procurement Manager, Acq & Contract Adm

anita.deibert@capmetro.org

mailto:gcrivello@pbsc.com
kperry
Highlight

kperry
Highlight

kperry
Highlight
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Appendix B – (Company Name) Designated Contacts & Roles 

Name Email Phone Role 

Service Desk support@pbsc.com     - 

Escalation Hotline - 450-748-7272 

(Level 3 Contact) ljacquot@pbsc.com 438-497-9908 Program Manager 

(Level 4 Contact) jmanuel@pbsc.com 450-397-9908 Director, Program Manager 

(Level 5 Contact) kdanon@lyft.com 415-533-8658 VP, Technology & 
Operations 

(Level 6 Contact) flamarre@lyft.com 450-748-7272 CTO 

(Level 7 Contact) gcrivello@pbsc.com 517-449-6358 Chief Business 
Development Officer 

Contact & Escalation Process 

The following contact and escalation process shall be followed when contacting Contractor for any 
maintenance or support issues:   

Who to Contact When to Contact 

Level 1 Contact JIRA Service Desk 24 x 7 x 365 

Level 2 Contact Service Desk Phone 24 x 7 x 365 

Level 3 Contact Escalation Hotline 24 x 7 x 365 

Level 4 Contact Luc Jacquot 24 x 7 x 365 

Level 5 Contact Jason Manel 24 x 7 x 365 

Level 6 Contact Keren Danon 24 x 7 x 365 
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Appendix C – Client User Access & Roles 

Below is a list of all Client Users that will be supported under the terms of the WMA: 

Name Email Phone Client Role 

CapMetro IT Service 
Desk 

https://capmetro.servicenow.co
m  

512-369-7570 IT Service Desk & After 
Hours Support 

Application 
Administrator III 

Application 
Administrator III 

Manager, Technical 
Product Management 

Director, Service 
Delivery & Operations 

SVP, CIO 

Contact & Escalation Process 

The following shall be followed when contacting Client for any maintenance or support issues.  

Who to Contact When to contact 

Level 1 Contact IT Service Desk 24 x 7 x 365 

Level 2 Contact 24 x 7 x 365 

Level 3 Contact 24 x 7 x 365 

Level 4 Contact 24 x 7 x 365 

Level 5 Contact 24 x 7 x 365 

https://capmetro.servicenow.com/
https://capmetro.servicenow.com/
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Appendix D – Services Acceptable Use Policy 

Services Acceptable Use Policy 

(Company Name), Inc. (hereafter in this Appendix D, “(Company Name)”) has prepared this Acceptable 
Use Policy (“AUP”) as a guide for its clients to understand the intended and permissible uses of our service. 
This AUP sets forth guidelines for acceptable use of the applicable (Company Name) service(s) (the 
“Service(s)”), by Client and its users. 

Prohibited Uses 

You may use the Service only for lawful purposes and in accordance with this AUP. You may not: 

● Use the Service in any way that violates any applicable federal, state, local or international law or
regulation (including, without limitation, any laws regarding the export of data or software to and from
the US or other countries).

● Use the Service for the purpose of exploiting, harming or attempting to exploit or harm minors in any
way by exposing them to inappropriate content, asking for personally identifiable information, or
otherwise.

● Use the Service to transmit, or procure the sending of, any advertising or promotional material, including
any “junk mail”, “chain letter”, “spam” or any other similar solicitation.

● Impersonate or attempt to impersonate (Company Name), a (Company Name) employee, another user
or any other person or entity, including by utilizing another user’s identification, password, account
name or persona without authorization from that user.

● Use the Service in any manner that could disrupt, disable, overburden, damage, or impair the Service
for you or others (including the ability to send timely notifications through the Service), via various
means including overloading, “flooding,” “mail bombing,” “denial of service” attacks, or “crashing”.

● Use any robot, spider or other automatic device, process or means to access the Service for any
purpose, including monitoring or copying any of the material.

● Use any manual process to monitor or copy any of the material made available through the Service or
for any other unauthorized purpose without our prior written consent.

● Use any device, software or routine, including but not limited to, any malware, viruses, trojan horses,
worms, or logic bombs, that interfere with the proper working of the Service or could be technologically
harmful.

● Attempt to gain unauthorized access to, interfere with, damage or disrupt any parts of the Service, the
server(s) on which the Service is stored, or any server, computer or database connected to the Service.

● Attempt to probe, scan or test the vulnerability of a system or network or to breach security or
authentication measures without (Company Name)’s express written consent.

● Take any action in order to obtain services to which such client is not entitled.

● Attempt any action designed to circumvent or alter any method of measuring or billing for utilization of
the Service.

● Otherwise attempt to interfere with the proper working of the Service.
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Award Contract 

(Company Name) Rights and Remedies 

If Client becomes aware of any content or activity that violates this AUP, Client shall take all necessary 
actions to prevent such content from being routed to, passed through, or stored on the (Company Name) 
network, and shall immediately notify (Company Name).  Should Client violate the provisions of this AUP, 
(Company Name) may take reasonable actions to remedy the violation, including but not limited to the issue 
a warning, suspension or termination of Service, and any rights and remedies as provided by applicable 
state and federal law.  (Company Name) will provide notice to Customer prior to any suspension or 
termination of Service but may in its discretion immediately suspend or terminate Client’s use of the Service 
only where continued provision of Service may cause significant harm to (Company Name), the Service or 
other clients. 

Notices 

Notices to (Company Name) shall be effective only when made in writing to gcrivello@pbsc.com. Notices 
to Client shall be made in writing to the email address Client as noted on the signature page of the WMA.  

mailto:gcrivello@pbsc.com
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