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The remainder of Exhibit A 
– Pricing Schedule has 

been redacted. 
 

 
 
 
 

For further information regarding Exhibit A, you may: 
 
 

• Reach out to the Contractor directly via the Contractor contact 
details provided on the cover page of this contract. 
 

OR 
 

• Submit a public information request directly to PIR@capmetro.org. 
 
 
 
 

For more information regarding the Public Information Act and submitting public information requests, 
follow this link to our website: https://www.capmetro.org/legal/ 

https://www.capmetro.org/legal/
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EXHIBIT B - REVISED-1 
 

REPRESENTATIONS AND CERTIFICATIONS 
 

(FEDERALLY ASSISTED SUPPLY/SERVICE/CONSTRUCTION CONTRACTS) 
 

MUST BE RETURNED WITH THE OFFER 

____________________________________________________________________________ 

 

1. TYPE OF BUSINESS 
 
(a) The offeror operates as (mark one): 

 
 An individual 
 A partnership 
 A sole proprietor 
 A corporation  
 Another entity       

 
(b) If incorporated, under the laws of the State of: 

 

      

 
2. PARENT COMPANY AND IDENTIFYING DATA 
 
(a) The offeror (mark one):     
 

 is 
 is not 

 
owned or controlled by a parent company.  A parent company is one that owns or controls the activities and basic 
business policies of the offeror.  To own the offering company means that the parent company must own more than 
fifty percent (50%) of the voting rights in that company. 
 
(b) A company may control an offeror as a parent even though not meeting the requirements for such ownership 
if the company is able to formulate, determine, or veto basic policy decisions of the offeror through the use of dominate 
minority voting rights, use of proxy voting, or otherwise.  
 
(c) If not owned or controlled by a parent company, the offeror shall insert its own EIN (Employer’s Identification 
Number) below: 
 

 
(d) If the offeror is owned or controlled by a parent company, it shall enter the name, main office and EIN number 
of the parent company, below: 
 

      

 
  

Missouri
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3. CERTIFICATION OF INDEPENDENT PRICE DETERMINATION 
  
(a) The offeror (and all joint venture members, if the offer is submitted by a joint venture) certifies that in connec-
tion with this solicitation:  
 

(1) the prices offered have been arrived at independently, without consultation, communication, or agree-
ment for the purpose of restricting competition, with any other offeror or with any other competitor;  

 
(2) unless otherwise required by law, the prices offered have not been knowingly disclosed by the offeror 

and will not knowingly be disclosed by the offeror prior to opening of bids in the case of an invitation for bids, or prior 
to contract award in the case of a request for proposals, directly or indirectly to any other offeror or to any competitor; 
and 

 
(3) no attempt has been made or will be made by the offeror to induce any other person or firm to submit or 

not to submit an offer for the purpose of restricting competition. 
 
(b) Each signature on the offer is considered to be a certification by the signatory that the signatory: 

 
(1) Is the person in the offeror’s organization responsible for determining the prices being offered in this bid 

or proposal, and that the signatory has not participated and will not participate in any action contrary to paragraphs 
(a)(1) through (a)(3) of this provision; or 

 
(i) Has been authorized, in writing, to act as agent for the following principals in certifying that those 

principals have not participated, and will not participate in any action contrary to paragraphs (a)(1) through (a)(3) of 
this provision _     _ [insert full name of person(s) in the offeror’s organization responsible for determining the 
prices offered in this bid or proposal, and the title of his or her position in the offeror’s organization]; 

 
(ii) As an authorized agent, does certify that the principals named in subdivision (b)(2)(i) of this provi-

sion have not participated, and will not participate, in any action contrary to paragraphs (a)(1) through (a)(3) of this 
provision; and 

 
(iii) As an agent, has not personally participated, and will not participate, in any action contrary to 

paragraphs (a)(1) through (a)(3) of this provision. 
 

(c) If the offeror deletes or modifies paragraph (a)(2) of this provision, the offeror must furnish with its offer a signed 
statement setting forth in detail the circumstances of the disclosure.  
 
4. DEBARMENT, SUSPENSION, INELIGIBILITY AND VOLUNTARY EXCLUSION 
 
(a) In accordance with the provisions of 2 C.F.R. (Code of Federal Regulations), part 180, the offeror certifies to 
the best of the offeror’s knowledge and belief, that it and its principals: 
 

(1) are not presently debarred, suspended, proposed for debarment, declared ineligible, or voluntarily ex-
cluded from covered transactions by any Federal department or agency; 

 
(2) have not within a three (3) year period preceding this offer been convicted of or had a civil judgment 

rendered against them for the commission of fraud or a criminal offense in connection with obtaining, attempting to 
obtain, or performing a public (Federal, State, or local) transaction or contract under a public transaction; violation of 
Federal or State antitrust statutes, or commission of embezzlement, theft, forgery, bribery, falsification or destruction 
of records, making false statements, or receiving stolen property; 

 
(3) are not presently indicted for or otherwise criminally or civilly charged by a governmental entity (Federal, 

State, or local) with commission of any of the offenses enumerated in (a)(2) above; and 
 

(4) have not within a three (3) year period preceding this offer had one or more public transactions (Federal, 
State, or local) terminated for cause or default. 
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(b) Where the offeror is unable to certify to any of the statements above, the offeror shall attach a full explanation 
to this offer. 

(c) For any subcontract at any tier expected to equal or exceed $25,000: 
 

(1) In accordance with the provisions of 2 C.F.R. part 180, the prospective lower tier subcontractor certifies, 
by submission of this offer, that neither it nor its principals are presently debarred, suspended, proposed for debar-
ment, declared ineligible, or voluntarily excluded from participation in this transaction by any Federal department or 
agency. 
 

(2) Where the prospective lower tier participant is unable to certify to the statement, above, an explanation 
shall be attached to the offer. 

(3) This certification (specified in paragraphs (c)(1) and (c)(2), above, shall be included in all applicable 
subcontracts and a copy kept on file by the Prime Contractor.  The Prime Contractor shall be required to furnish 
copies of the certifications to the Authority upon request. 
 
5. COMMUNICATIONS 
 
(a) All oral and written communications with the Authority regarding this solicitation shall be exclusively with, or on 
the subjects and with the persons approved by, the persons identified in this solicitation.  Discussions with any other 
person not specified could result in disclosure of proprietary or other competitive sensitive information or otherwise 
create the appearance of impropriety or unfair competition and, thereby, compromise the integrity of the Authority’s 
procurement system.  If competition cannot be resolved through normal communication channels, the Authority’s 
protest procedures shall be used for actual or prospective competitors claiming any impropriety in connection with 
this solicitation. 
 
(b) By submission of this offer, the offeror certifies that it has not, and will not prior to contract award, communicate 
orally or in writing with any Authority employee or other representative of the Authority (including Board Members, 
the Authority’s contractors or consultants) regarding this solicitation, except as described below: 
 

Individual’s Name Date/Subject of Communication 

            

            

            

(Attach continuation form, if necessary.) 
 
6. CONTINGENT FEE 
 
(a) Except for full-time, bona fide employees working solely for the offeror, the offeror represents as part of its offer 
that it (mark one):     
 
  has  
  has not 
 
employed or retained any company or persons to solicit or obtain this contract, and (mark one):  
 
  has 
  has not 
 
paid or agreed to pay any person or company employed or retained to solicit or obtain this contract any commission, 
percentage, brokerage, or other fee contingent upon or resulting from the award of this contract. 
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(b) The offeror agrees to provide information relating to (a) above, when any item is answered affirmatively. 
 
7. CODE OF ETHICS 
 
(a) Statement of Purpose 
 
The brand and reputation of Capital Metro is determined in large part by the actions or ethics of representatives of 
the agency. Capital Metro is committed to a strong ethical culture and to ethical behavior by all individuals serving 
Capital Metro as employees, members of the Board of Directors or volunteers. Individuals serving Capital Metro will 
conduct business with honesty and integrity. We will make decisions and take actions that are in the best interest of 
the people we serve and that are consistent with our mission, vision and this policy. The Code of Ethics (the “Code”) 
documents Capital Metro’s Standards of Ethical Conduct and policies for Ethical Business Transactions. Compliance 
with the Code will help protect Capital Metro’s reputation for honesty and integrity. The Code attempts to provide 
clear principles for Capital Metro’s expectations for behavior in conducting Capital Metro business. We have a duty 
to read, understand and comply with the letter and spirit of the Code and Capital Metro policies. You are encouraged 
to inquire if any aspect of the Code needs clarification. 
 
(b) Applicability 
 
The Code applies to Capital Metro employees, contractors, potential contractors, Board Members and citizen advi-
sory committee members. Violation of the Code of Ethics may result in discipline up to and including termination or 
removal from the Board of Directors.  
 
(c) Standards of Ethical Conduct 
 
The public must have confidence in our integrity as a public agency and we will act at all times to preserve the trust 
of the community and protect Capital Metro’s reputation. To demonstrate our integrity and commitment to ethical 
conduct we will: 
 

(1) Continuously exhibit a desire to serve the public and display a helpful, respectful manner. 
 
(2) Exhibit and embody a culture of safety in our operations. 
 
(3) Understand, respect and obey all applicable laws, regulations and Capital Metro policies and procedures 

both in letter and spirit. 
 
(4) Exercise sound judgment to determine when to seek advice from legal counsel, the Ethics Officer or 

others. 
 
(5) Treat each other with honesty, dignity and respect and will not discriminate in our actions toward others. 
 
(6) Continuously strive for improvement in our work and be accountable for our actions. 
 
(7) Transact Capital Metro business effectively and efficiently and act in good faith to protect the Authority’s 

assets from waste, abuse, theft or damage. 
 
(8) Be good stewards of Capital Metro’s reputation and will not make any representation in public or private, 

orally or in writing, that states, or appears to state, an official position of Capital Metro unless authorized to do so. 
 
(9) Report all material facts known when reporting on work projects, which if not revealed, could either con-

ceal unlawful or improper practices or prevent informed decisions from being made. 
 
(10) Be fair, impartial and ethical in our business dealings and will not use our authority to unfairly or illegally 

influence the decisions of other employees or Board members. 
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(11) Ensure that our personal or business activities, relationships and other interests do not conflict or appear 
to conflict with the interests of Capital Metro and disclose any potential conflicts. 

 
(12) Encourage ethical behavior and report all known unethical or wrongful conduct to the Capital Metro Eth-

ics Officer or the Board Ethics Officer. 
 
(d) Roles and Responsibilities  
 
It is everyone’s responsibility to understand and comply with the Code of Ethics and the law. Lack of knowledge or 
understanding of the Code will not be considered. If you have a question about the Code of Ethics, ask. 
 
It is the responsibility of Capital Metro management to model appropriate conduct at all times and promote an ethical 
culture. Seek guidance if you are uncertain what to do. 
 
It is Capital Metro’s responsibility to provide a system of reporting and access to guidance when an employee wishes 
to report a suspected violation and to seek counseling, and the normal chain of command cannot, for whatever 
reason, be utilized. If you need to report something or seek guidance outside the normal chain of command, Capital 
Metro provides the following resources: 
   

(1) Anonymous Fraud Hotline – Internal Audit 
 
(2) Anonymous Online Ethics Reporting System 
 
(3) Contact the Capital Metro Ethics Officer, Vice-President of Internal Audit, the EEO Officer or Director of 

Human Resources 
 
(4) Safety Hotline 

 
The Capital Metro Ethics Officer is the Chief Counsel. The Ethics Officer is responsible for the interpretation and 
implementation of the Code and any questions about the interpretation of the Code should be directed to the Ethics 
Officer. 
 
(e) Ethical Business Transactions 
 
Section 1. Impartiality and Official Position 
 

(1) A Substantial Interest is defined by Tex. Loc. Govt. Code, § 171.002. An official or a person related to 
the official in the first degree by consanguinity or affinity has a Substantial Interest in: 

 
(i) A business entity if the person owns ten percent (10%) or more of the voting stock or shares 

of the business entity or owns either 10% or more or $15,000 or more of the fair market value of the business entity 
OR funds received by the person from the business entity exceed 10% of the person’s gross income for the previous 
year; or 

 
(ii) Real property if the interest is an equitable or legal ownership with a fair market value of 

$2,500 or more. 
 
Capital Metro will not enter into a contract with a business in which a Board Member or employee or a Family Member 
of a Board Member or employee as defined in Section 8 has a Substantial Interest except in case of emergency as 
defined in the Acquisition Policy PRC-100 or the business is the only available source for essential goods and ser-
vices or property.  
 

(2) No Board Member or employee shall: 
 

(i) Act as a surety for a business that has work, business or a contract with Capital Metro or 
act as a surety on any official bond required of an officer of Capital Metro. 
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(ii) Represent for compensation, advise or appear on behalf of any person or firm concerning 

any contract or transaction or in any proceeding involving Capital Metro’s interests. 
 
(iii) Use his or her official position or employment, or Capital Metro’s facilities, equipment or 

supplies to obtain or attempt to obtain private gain or advantage.  
 
(iv) Use his or her official position or employment to unfairly influence other Board members or 

employees to perform illegal, immoral, or discreditable acts or do anything that would violate Capital Metro policies. 
 
(v) Use Capital Metro’s resources, including employees, facilities, equipment, and supplies in 

political campaign activities. 
 
(vi) Participate in a contract for a contractor or first-tier subcontractor with Capital Metro for a 

period of one (1) year after leaving employment on any contract with Capital Metro. 
 
(vii) Participate for a period of two (2) years in a contract for a contractor or first-tier subcontractor 

with Capital Metro if the Board Member or employee participated in the recommendation, bid, proposal or solicitation 
of the Capital Metro contract or procurement. 
  
Section 2. Employment and Representation 
 
A Board Member or employee must disclose to his or her supervisor, appropriate Capital Metro staff or the Board 
Chair any discussions of future employment with any business which has, or the Board Member or employee should 
reasonably foresee is likely to have, any interest in a transaction upon which the Board Member or employee may or 
must act or make a recommendation subsequent to such discussion. The Board Member or employee shall take no 
further action on matters regarding the potential future employer. 
 
A Board Member or employee shall not solicit or accept other employment to be performed or compensation to be 
received while still a Board Member or employee, if the employment or compensation could reasonably be expected 
to impair independence in judgment or performance of their duties. 
 
A Board Member or employee with authority to appoint or hire employees shall not exercise such authority in favor 
of an individual who is related within the first degree, within the second degree by affinity or within the third degree 
by consanguinity as defined by the Capital Metro Nepotism Policy in accordance with Tex. Govt. Code, Ch. 573. 
 
Section 3. Gifts 
 
It is critical to keep an arms-length relationship with the entities and vendors Capital Metro does business with in 
order to prevent the appearance of impropriety, undue influence or favoritism. 
 
No Board Member or employee shall: 
 

(1) Solicit, accept or agree to accept any benefit or item of monetary value as consideration for the Board 
Member’s or employee’s decision, vote, opinion, recommendation or other exercise of discretion as a public servant. 
[Tex. Penal Code §36.02(c)] 

 
(2) Solicit, accept or agree to accept any benefit or item of monetary value as consideration for a violation 

of any law or duty. [Tex. Penal Code §36.02(a)(1)] 
 
(3) Solicit, accept or agree to accept any benefit or item of monetary value from a person the Board Member 

or employee knows is interested in or likely to become interested in any Capital Metro contract or transaction if the 
benefit or item of monetary value could reasonably be inferred as intended to influence the Board Member or em-
ployee. [Tex. Penal Code §36.08(d)] 
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(4) Receive or accept any gift, favor or item of monetary value from a contractor or potential contractor of 
Capital Metro or from any individual or entity that could reasonably be inferred as intended to influence the Board 
Member or employee. 
  
Exception: Consistent with state law governing public servants, a gift does not include a benefit or item of monetary 
value with a value of less than $50, excluding cash or negotiable instruments, unless it can reasonably be inferred 
that the item was intended to influence the Board Member or employee. A department may adopt more restrictive 
provisions if there is a demonstrated and documented business need. [Tex. Penal Code § 36.10(a)(6)] 
 
Exception: A gift or other benefit conferred, independent of the Board Member’s or employee’s relationship with 
Capital Metro, that is not given or received with the intent to influence the Board Member or employee in the perfor-
mance of his or her official duties is not a violation of this policy. The Capital Metro Ethics Officer or Board Ethics 
Officer must be consulted for a determination as to whether a potential gift falls within this exception. 
 
Exception: Food, lodging, or transportation that is provided as consideration for legitimate services rendered by the 
Board Member or employee related to his or her official duties is not a violation of this policy.  
 
If you are uncertain about a gift, seek guidance from the Ethics Officer. 
 
Section 4. Business Meals and Functions 
 
Board Members and employees may accept invitations for free, reasonable meals in the course of conducting Capital 
Metro’s business or while attending a seminar or conference in connection with Capital Metro business as long as 
there is not an active or impending solicitation in which the inviting contractor or party may participate and attendance 
at the event or meal does not create an appearance that the invitation was intended to influence the Board Member 
or employee.  
 
When attending such events, it is important to remember that you are representing Capital Metro and if you chose to 
drink alcohol, you must do so responsibly. Drinking irresponsibly may lead to poor judgment and actions that may 
violate the Code or other Capital Metro policies and may damage the reputation of Capital Metro in the community 
and the industry.  
 
Section 5. Confidential Information 
 
It is everyone’s responsibility to safeguard Capital Metro’s nonpublic and confidential information. 
 
No Board Member or employee shall: 
 

(1) Disclose, use or allow others to use nonpublic or confidential information that Capital Metro has not made 
public unless it is necessary and part of their job duties and then only pursuant to a nondisclosure agreement ap-
proved by legal counsel or with consultation and permission of legal counsel. 

 
(2) Communicate details of any active Capital Metro procurement or solicitation or other contract opportunity 

to any contractor, potential contractor or individual not authorized to receive information regarding the active procure-
ment or contract opportunity. 
 
Section 6. Financial Accountability and Record Keeping 
 
Capital Metro’s financial records and reports should be accurate, timely, and in accordance with applicable laws and 
accounting rules and principles. Our records must reflect all components of a transaction in an honest and forthright 
manner. These records reflect the results of Capital Metro’s operations and our stewardship of public funds. 
 
A Board Member or employee shall: 
 

(1) Not falsify a document or distort the true nature of a transaction. 
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(2) Properly disclose risks and potential liabilities to appropriate Capital Metro staff. 
 
(3) Cooperate with audits of financial records. 
 
(4) Ensure that all transactions are supported by accurate documentation. 
 
(5) Ensure that all reports made to government authorities are full, fair, accurate and timely. 
 
(6) Ensure all accruals and estimates are based on documentation and good faith judgment. 

 
Section 7. Conflict of Interest 
 
Employees and Board Members are expected to deal at arms-length in any transaction on behalf of Capital Metro 
and avoid and disclose actual conflicts of interest under the law and the Code and any circumstance which could 
impart the appearance of a conflict of interest. A conflict of interest exists when a Board Member or employee is in a 
position in which any official act or action taken by them is, may be, or appears to be influenced by considerations of 
personal gain rather than the general public trust.  
 
Conflict of Interest [Tex. Loc. Govt. Code, Ch. 171 & 176, § 2252.908] 
 
No Board Member or employee shall participate in a matter involving a business, contract or real property transaction 
in which the Board Member or employee has a Substantial Interest if it is reasonably foreseeable that an action on 
the matter would confer a special economic benefit on the business, contract or real property that is distinguishable 
from its effect on the public. [Tex. Loc. Govt. Code, § 171.004] 
 
Disclosure 
 
A Board Member or employee must disclose a Substantial Interest in a business, contract, or real property that would 
confer a benefit by their vote or decision. The Board Member or employee may not participate in the consideration of 
the matter subject to the vote or decision. Prior to the vote or decision, a Board Member shall file an affidavit citing 
the nature and extent of his or her interest with the Board Vice Chair or Ethics Officer.  [Tex. Loc. Govt. Code, § 
171.004] 
 
A Board Member or employee may choose not to participate in a vote or decision based on an appearance of a 
conflict of interest and may file an affidavit documenting their recusal. 
 
Section 8. Disclosure of Certain Relationships [Tex. Loc. Govt. Code, Ch. 176] 
 
Definitions 
 

(1) A Local Government Officer is defined by Tex. Loc. Govt. Code § 176.001(4). A Local Government Of-
ficer is: 

(i) A member of the Board of Directors; 
 

(ii) The President/CEO; or 
 

(iii) A third party agent of Capital Metro, including an employee, who exercises discretion in the plan-
ning, recommending, selecting or contracting of a vendor. 

 
(2) A Family Member is a person related within the first degree by consanguinity or the second degree by 

affinity as defined by Tex. Govt. Code, Ch. 573. 
 

(3) A Family Relationship is a relationship between a person and another person within the third degree by 
consanguinity or the second degree by affinity as defined by Tex. Govt. Code, Ch. 573. 

 
(4) A Local Government Officer must file a Conflicts Disclosure Statement (FORM CIS) if: 
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(i) The person or certain Family Members received at least $2,500 in taxable income (other than 

investment income) from a vendor or potential vendor in the last twelve (12) months through an employment or other 
business relationship; 

 
(ii) The person or certain Family Members received gifts from a vendor or potential vendor with an 

aggregate value greater than $100 in the last 12 months; or 
 

(iii) The vendor (or an employee of the vendor) has a Family Relationship with the Local Government 
Officer. 
 

(5) A vendor doing business with Capital Metro or seeking to do business with Capital Metro is required to 
file a completed questionnaire (FORM CIQ) disclosing the vendor’s affiliations or business relationship 
with any Board Member or local government officer or his or her Family Member. 

  
Section 9. Duty to Report and Prohibition on Retaliation 
 
Board Members and employees have a duty to promptly report any violation or possible violation of this Code of 
Ethics, as well as any actual or potential violation of laws, regulations, or policies and procedures to the hotline, the 
Capital Metro Ethics Officer or the Board Ethics Officer. 
 
Any employee who reports a violation will be treated with dignity and respect and will not be subjected to any form of 
retaliation for reporting truthfully and in good faith. Any retaliation is a violation of the Code of Ethics and may also be 
a violation of the law, and as such, could subject both the individual offender and Capital Metro to legal liability. 
 
Section 10. Penalties for Violation of the Code of Ethics 
 
In addition to turning over evidence of misconduct to the proper law enforcement agency when  
appropriate, the following penalties may be enforced: 
 

(1) If a Board Member does not comply with the requirements of this policy, the Board member may be 
subject to censure or removal from the Board in accordance with Section 451.511 of the Texas Transportation Code. 

 
(2) If an employee does not comply with the requirements of this policy, the employee shall be subject to 

appropriate disciplinary action up to and including termination. 
 
(3) Any individual or business entity contracting or attempting to contract with Capital Metro which offers, 

confers or agrees to confer any benefit as consideration for a Board Member’s or employee’s decision, opinion, 
recommendation, vote or other exercise of discretion as a public servant in exchange for the Board Member’s or 
employee’s having exercised his official powers or performed his official duties, or which attempts to communicate 
with a Board  Member or Capital Metro employee regarding details of a procurement or other contract opportunity in 
violation of Section 5, or which participates in the violation of any provision of this Policy may have its existing Capital 
Metro contracts terminated and may be excluded from future business with Capital Metro for a period of time as 
determined appropriate by the President/CEO. 

 
(4) Any individual who makes a false statement in a complaint or during an investigation of a complaint with 

regard to a matter that is a subject of this policy is in violation of this Code of Ethics and is subject to its penalties. In 
addition, Capital Metro may pursue any and all available legal and equitable remedies against the person making the 
false statement or complaint. 
 
Section 11. Miscellaneous Provisions 
 

(1) This Policy shall be construed liberally to effectuate its purposes and policies and to supplement such 
existing laws as they may relate to the conduct of Board Members and employees. 
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(2) Within sixty (60) days of the effective date for the adoption of this Code each Board Member and em-
ployee of Capital Metro will receive a copy of the Code and sign a statement acknowledging that they have read, 
understand and will comply with Capital Metro’s Code of Ethics. New Board Members and employees will receive a 
copy of the Code and are required to sign this statement when they begin office or at the time of initial employment. 

 
(3) Board Members and employees shall participate in regular training related to ethical conduct, this Code 

of Ethics and related laws and policies. 
 
8. PREVIOUS CONTRACTS AND COMPLIANCE REPORTS 
 
(a) The offeror represents as part of its offer that it (mark one): 
 
  has  
  has not 
 
participated in a previous contract or subcontract subject either to the Equal Opportunity clause of this solicitation, 
the clause originally contained in Section 301, Part 2 of Executive Order Number 11114; 

 
and it (mark one):  
 
  has 
  has not 
 
filed all required compliance reports. 
 
9. AFFIRMATIVE ACTION COMPLIANCE 
 
(a) The offeror represents as part of its offer that it has a workforce of (indicate below the number of employees 
including temporary, full-time, or part-time employees): 

 

      

 
(b) The offeror: 

 
  has developed an Affirmative Action Plan at each establish as required by the rules and regulations of 
the Secretary of Labor (41 C.F.R. parts 60-1 and 60-2) and has on file.  The offeror will submit the Affirmative Action 
Plan to the Authority within ten (10) days of the date of the Notice of Award (NOA). 

 
  has not developed an Affirmative Action Plan at each establish as required by the rules and regulations 
of the Secretary of Labor (41 C.F.R. parts 60-1 and 60-2) and does not have on file. The offeror will submit the 
Affirmative Action Plan to the Authority within one hundred and twenty (120) days of the date of the Notice to Proceed 
(NTP). 

 
(c) The offeror: 

 
  has 
  has not 

 
previously had contracts subject to the written affirmative action programs requirement of the rules and regulations 
of the Secretary of Labor. 
 
 
 
 
 

270
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10. DISADVANTAGED BUSINESS ENTERPRISE (DBE) GOALS 
 
The goal established for this solicitation must be met or the offeror must submit clear evidence of a “good faith effort” 
along with the offeror’s completed Schedule C of Subcontractor Participation form (listing all proposed subcontrac-
tors, DBE and non-DBE) and an executed Intent to Perform as a DBE Subcontractor form for each DBE subcontractor 
listed on the Schedule C as part of the proposal or sealed bid. By submission of this offer, the offeror certifies that it 
will comply with the provisions of Exhibit D attached to this solicitation entitled “Disadvantaged Business Enterprise 
Program” and will meet the goal as established in any ensuing contract. 
 
11. CLEAN AIR AND WATER CERTIFICATION 
 
Applicable if the offer exceeds $150,000, or the Authority believes that orders under an indefinite contract in any year 
will exceed $150,000 or a facility to be used has been the subject of a conviction under the Air Act [42 U.S.C. § 
7413(c)(1)] or the Water Act [33 U.S.C. § 1319(c)] and is listed by the Environmental Protection Agency (EPA) as a 
violating facility, and the acquisition is not otherwise exempt. 
 
By submission of this offer, the offeror certifies that: 

 
(a) any facility to be used in the performance of this proposed contract (mark one): 

 
  is 
  is not 

 
listed on the EPA List of Violating Facilities; 

 
(b) it will immediately notify the Authority, before award, of the receipt of any communication from the EPA Admin-
istrator, or a designee of the EPA, indicating that any facility which it proposes to use for the performance of the 
contract is under consideration to be listed on the EPA List of Violating Facilities; and 

 
(c) it will include a certification substantially the same as this certification, including this paragraph (c), in every 
subcontract not otherwise exempt by law. 
 
12. CERTIFICATION OF NON-SEGREGATED FACILITIES 
 
(a) By the submission of this offer, the offeror certifies that it does not and will not maintain or provide for its 
employees any segregated facilities at any of its establishments, and that it does not and will not permit its employees 
to perform their services at any location under its control, where segregated facilities are maintained. 

 
(b) The offeror agrees that a breach of this certification is a violation of the Equal Opportunity Clause in Exhibit E 
of the contract. 

 
(c) Definitions: For the purpose of this Certification of Non-Segregated Facilities, the following definitions shall 
apply: 
 

(1) "segregated facilities" means any waiting rooms, work areas, restrooms and washrooms, restaurants 
and other eating areas, time clocks, locker rooms and other storage or dressing areas, parking lots, drinking fountains, 
recreation or entertainment areas, transportation, and housing facilities provided for employees that are segregated 
by explicit directive or are in fact segregated on the basis of race, color, religion, sex, sexual orientation, gender 
identity or national origin, because of written or oral policies or employee custom.  The term does not include separate 
or single-user restrooms or necessary dressing or sleeping areas provided to assure privacy between the sexes. 

(2) “gender identity” refers to one’s internal sense of one’s own gender; it may or may not correspond to the 
sex assigned to a person at birth, and may or may not be made visible to others. 
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(3) “sexual orientation” refers to an individual’s physical, romantic, and/or emotional attraction to people of 
the same and/or opposite gender; examples of sexual orientations include “straight” (or heterosexual), lesbian, gay, 
and bisexual.  

 
(d) It further certifies that (except where it has obtained identical certifications from proposed subcontracts for 
specific time periods) it will: 
 

(1) obtain identical certifications from proposed subcontractors before the award of subcontracts under 
which the subcontractor will be subject to the Equal Opportunity provision in Exhibit E of the contract; and 

 
(2) retain such certifications in its files. 

 
13. CERTIFICATION OF RESTRICTIONS ON LOBBYING 
 
This Certification is applicable if the offer exceeds $100,000. 
 
(a) By submission of this offer, the offeror certifies to the best of the offeror's knowledge or belief that no Federal 
appropriated funds have been paid, or will be paid, by or on behalf of the undersigned, to any person for influencing 
or attempting to influence an officer or employee of any agency, a Member of Congress, an officer or employee of 
Congress, or an employee of a Member of Congress in connection with the awarding of any Federal contract, the 
making of any Federal grant, the making of any Federal loan, the entering into of any cooperative agreement, and 
the extension, continuation, renewal, amendment, or modification of any Federal contract, grant, loan, or cooperative 
agreement. 

 
(b) If any funds other than Federal appropriated funds have been paid or will be paid to any person for influencing 
or attempting to influence an officer or employee of any agency, a Member of Congress, an officer or employee of 
Congress, or an employee of a Member of Congress in connection with this Federal contract, grant, loan, or cooper-
ative agreement, the undersigned shall complete and submit Standard Form-LLL, “Disclosure Form to Report Lob-
bying,” in accordance with its instructions. 

 
(c) The undersigned shall require that the language of this certification be included in the award documents for all 
subawards at all tiers (including subcontracts, subgrants, and contracts under grants, loans, and cooperative agree-
ments) and that all subrecipients shall certify and disclose accordingly. 

 
(d) This certification is a material representation of fact upon which reliance was placed when this transaction was 
made or entered into.  Submission of this certification is a prerequisite for making or entering into this transaction 
imposed by Section 1352, Title 31, U.S.C.  Any person who fails to file the required certification shall be subject to a 
civil penalty of not less than $10,000 or not more than $100,000 for each such failure. 
 
14. TEXAS ETHICS COMMISSION CERTIFICATION 

 

In accordance with Section 2252.908, Texas Government Code, upon request of the Authority, the selected contrac-
tor may be required to electronically submit a “Certificate of Interested Parties” with the Texas Ethics Commission in 
the form required by the Texas Ethics Commission, and furnish the Authority with the original signed and notarized 
document prior to the time the Authority signs the contract. The form can be found at www.ethics.state.tx.us. Ques-
tions regarding the form should be directed to the Texas Ethics Commission. 

 
15. CERTIFICATION REGARDING ISRAEL 
 
As applicable and in accordance with Section 2270.002 of the Texas Government Code, the Contractor certifies that 
it does not boycott Israel and will not boycott Israel during the term of this Contract. 
 

16. CERTIFICATION REGARDING FOREIGN TERRORIST ORGANIZATIONS 

Contractor certifies and warrants that it is not engaged in business with Iran, Sudan, or a foreign terrorist organiza-
tion, as prohibited by Section 2252.152 of the Texas Government Code.  

http://www.ethics.state.tx.us/
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17. VERIFICATION REGARDING FIREARM ENTITIES AND FIREARM TRADE ASSOCIATIONS 
 
As applicable and in accordance with Section 2274.002 of the Texas Government Code, Contractor verifies that it 
does not have a practice, policy, guidance, or directive that discriminates against a firearm entity or firearm trade 
association and will not discriminate during the term of the Contract against a firearm entity or firearm trade associ-
ation. 
 
18. CERTIFICATION OF PRIME CONTRACTOR PARTICIPATION 
  
(a) The Prime Contractor shall perform no less than thirty percent (30%) of the work with his or her own organiza-
tion. The on-site production of materials produced by other than the Prime Contractor’s forces shall be considered as 
being subcontracted. 

 
(b) The organization of the specifications into divisions, sections, and articles, and the arrangement and titles of 
project drawings shall not control the Prime Contractor in dividing the work among subcontractors or in establishing 
the extent of work to be performed by any trade. 

 
(c) The offeror hereby certifies that the Schedule C of Subcontractor Participation form submitted with the Ex-
hibit D, Disadvantaged Business Enterprise (DBE) portion of this offer represents no more than seventy percent 
(70%) of the work will be done by subcontractors. 

 

19. REPRESENTATION REGARDING CERTAIN TELECOMMUNICATIONS AND VIDEO SURVEILLANCE 
SERVICES OR EQUIPMENT  

(a)  Prohibition. This Contract is subject to the Public Law 115-232, Section 889, and 2 Code of Federal Regulations 
(CFR) Part 200, including §200.216 and §200.471 related to the prohibition of certain “covered telecommunications 
equipment and services”, which includes: 

(1)  Telecommunications equipment produced by Huawei Technologies Company or ZTE Corporation (or 
any subsidiary or affiliate of such entities)  

 (2)  For the purpose of public safety, security of government facilities, physical security surveillance of critical 
infrastructure, and other national security purposes, video surveillance and telecommunications equipment produced 
by Hytera Communications Corporation, Hangzhou Hikvision Digital Technology Company, or Dahua Technology 
Company (or any subsidiary or affiliate of such entities).  

 (3)  Telecommunications or video surveillance services provided by such entities or using such equipment.  

 (4)  Telecommunications or video surveillance equipment or services produced or provided by an entity that 
the Secretary of Defense, in consultation with the Director of National Intelligence or the Director of the Federal 
Bureau of Investigation, reasonably believes to be an entity owned or controlled by, or otherwise connected to, the 
government of a covered foreign country.  

(c) Procedures. The Offeror shall review the list of excluded parties in the System for Award Management (SAM) 
(https://www.sam.gov) for entities excluded from receiving federal awards for "covered telecommunications equip-
ment or services". 

(d) Representation. The Offeror represents that— 

 (1) It  

 
  will 
  will not X

https://www.sam.gov/
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provide covered telecommunications equipment or services to the Authority in the performance of any contract, sub-
contract or other contractual instrument resulting from this solicitation. The Offeror shall provide the additional disclo-
sure information required at paragraph (e)(1) of this section if the Offeror responds "will" in paragraph (d)(1) of this 
section; and 

(2) After conducting a reasonable inquiry, for purposes of this representation, the Offeror represents that— 

 It □ does, □ does not  

 
  does 
  does not 
 
use covered telecommunications equipment or services, or use any equipment, system, or service that uses covered 
telecommunications equipment or services. The Offeror shall provide the additional disclosure information required 
at paragraph (e)(2) of this section if the Offeror responds "does" in paragraph (d)(2) of this section. 
 

(e) Disclosures.  

(1) Disclosure for the representation in paragraph (d)(1) of this provision. If the Offeror has responded "will" 
in the representation in paragraph (d)(1) of this provision, the Offeror shall provide the following information as part 
of the offer: 

(i) For covered equipment— 

(A) The entity that produced the covered telecommunications equipment (include entity name, 
unique entity identifier, CAGE code, and whether the entity was the original equipment manufacturer (OEM) or a 
distributor, if known); 

(B) A description of all covered telecommunications equipment offered (include brand; model 
number, such as OEM number, manufacturer part number, or wholesaler number; and item description, as applica-
ble); and 

(C) Explanation of the proposed use of covered telecommunications equipment and any factors 
relevant to determining if such use would be permissible under the prohibition in paragraph (b)(1) of this provision. 

(ii) For covered services— 

(A) If the service is related to item maintenance: A description of all covered telecommunications 
services offered (include on the item being maintained: Brand; model number, such as OEM number, manufacturer 
part number, or wholesaler number; and item description, as applicable); or 

(B) If not associated with maintenance, the Product Service Code (PSC) of the service being 
provided; and explanation of the proposed use of covered telecommunications services and any factors relevant to 
determining if such use would be permissible under the prohibition in paragraph (b)(1) of this provision. 

(2) Disclosure for the representation in paragraph (d)(2) of this provision. If the Offeror has responded "does" 
in the representation in paragraph (d)(2) of this provision, the Offeror shall provide the following information as part 
of the offer: 

(i) For covered equipment— 

(A) The entity that produced the covered telecommunications equipment (include entity name, 
unique entity identifier, CAGE code, and whether the entity was the OEM or a distributor, if known); 

X
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BUY AMERICA CERTIFICATION – PRODUCTS/CONSTRUCTION

REQUIRED PRICING PROPOSAL SUBMITTAL

FAILURE OF OFFEROR / BIDDER TO FURNISH THIS EXECUTED DOCUMENT WITH ITS PROPOSAL/ 
BID MAY BE CONSTRUED BY CAPITAL METRO AS A NEGATIVE RESPONSE AND THE OFFER WILL 
NOT BE CONSIDERED.

BUY AMERICA CERTIFICATE FOR PROCUREMENTS OF 
STEEL AND MANUFACTURED PRODUCTS OVER $150,000.00

This procurement is subject to the Federal Transit Administration (FTA) Buy America Requirements in 49 
C.F.R. § 661.5.

Section 165(a) of the Surface Transportation Act of 1982 permits FTA participation on this contract only if 
all iron, steel, cement, and manufactured products used in the contract are produced in the United States.

A waiver from the Buy America Provision may be sought by Capital Metro if grounds for the waiver exist.

The bidder or offeror hereby certifies that it will comply with the requirements of 49 U.S.C. § 5323(j)(1), and 
the applicable regulations in 49 C.F.R. part 661.

Date:

Signature:

Title:

Company:

OR

The bidder or offeror hereby certifies that it cannot comply with the requirements of 49 U.S.C. § 5323(j), 
but it may qualify for an exception to the requirement pursuant to 49 U.S.C. § 5323(j)(2), as amended, 
and the applicable regulations in 49 C.F.R. § 661.7.

Date:

Signature:

Title:

Company:

12/10/2021

Director of Advanced Manufacturing; Transit Practice Director

Dimensional Innovations, Inc.
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EXHIBIT D 
 

DISADVANTAGED BUSINESS ENTERPRISE PROGRAM 
__________________________________________________________________________ 

 

It is the policy of the Authority that Disadvantaged Business Enterprises (“DBEs”), as defined in U.S. Department of 
Transportation (“DOT”) regulations 49 C.F.R. Part 26, shall have the maximum opportunity to participate in the per-
formance of contracts financed in whole or in part with Federal funds. It is also the policy of the Authority to (1) ensure 
nondiscrimination in the award and administration of DOT-assisted contracts; (2) to create a level playing field on 
which DBEs can compete fairly for DOT-assisted contracts; (3) ensure that the DBE program is narrowly tailored in 
accordance with applicable law; (4) ensure that only firms that fully meet the 49 C.F.R. part 26 eligibility standards 
are permitted to participate as DBEs; (5) help remove barriers to the participation of DBEs in DOT-assisted contracts 
and procurement activities; and (6) assist in the development of firms that can compete successfully in the market-
place outside the DBE program. 
  
The Contractor is the recipient of federal transit funds authorized by Titles I, III, V, and VI of ISTEA, Pub. L. 102-240 
or by Federal transit laws in Title 49, U.S. Code or Title I, II, and V of the Teas-21, Pub. L. 105-178. Consequently, 
the DBE requirements of 49 C.F.R. Part 26 apply to this contract. The Contractor shall not discriminate on the basis 
of race, color, national origin, or sex in the performance of this contract.  The requirements of 49 C.F.R. Part 26 and 
the Authority's DOT-approved Disadvantaged Business Enterprise (DBE) program are incorporated into this Contract 
by reference.   
 
1. DEFINITIONS 
 
(a) Disadvantaged business enterprise or DBE means a for-profit small business concern – (1) that is at least fifty-
one percent (51%) owned by one or more individuals who are both socially and economically disadvantaged or, in 
the case of a corporation, in which 51% of the stock is owned by one or more such individuals; and (2) whose 
management and daily business operations are controlled by one or more of the socially and economically disadvan-
taged individuals who own it.   
 
(b) Small business concern means, with respect to firms seeking to participate as DBEs in DOT-assisted contracts, 
a small business concern as defined pursuant to section 3 of the Small Business Act and Small Business Administra-
tion regulations implementing it (13 C.F.R. Part 121) that also does not exceed the cap on average annual gross 
receipts or the relevant size standard as specified in 13 C.F.R. Section 121.402. 
 
(c) Socially and economically disadvantaged individual means any individual who is a citizen (or lawfully admitted 
permanent resident) of the United States and who is: (1) any individual who Capital Metro finds to be a socially and 
economically disadvantaged individual on a case-by-case basis; (2) any individual in the following groups, members 
of which are rebuttably presumed to be socially and economically disadvantaged as defined in CFR Part 26.5: 
 

(1) "Black Americans," which includes persons having origins in any of the Black racial groups of Africa;  
 
(2) "Hispanic Americans," which includes persons of Mexican, Puerto Rican, Cuban, Dominican, Central or 

South American, or other Spanish or Portuguese culture or origin, regardless of race; 
 
(3) "Native Americans," which includes persons who are enrolled members of a federally or State recognized 

Indian tribe, Alaska Natives, or Native Hawaiians;  
 
(4) "Asian-Pacific Americans," which includes persons whose origins are from Japan, China, Taiwan, Korea, 

Burma (Myanmar), Vietnam, Laos, Cambodia (Kampuchea), Thailand, Malaysia, Indonesia, the Philippines, Brunei, 
Samoa, Guam, the U.S. Trust Territories of the Pacific Islands (Republic of Palau), the Commonwealth of the North-
ern Marianas Islands, Macao, Fiji, Tonga, Kiribati, Tuvalu, Nauru, Federated States of Micronesia, or Hong Kong;  

 
(5) "Subcontinent Asian Americans," which includes persons whose origins are from India, Pakistan, Bang-

ladesh, Bhutan, the Maldives Islands, Nepal or Sri Lanka;  
 



CAPITAL METROPOLITAN TRANSPORTATION AUTHORITY 

____________________________________________________________________________ 

 

__________________________________________________________________________________________________________________ 
 
RFP 307317 (11/03/2020) Page 2 of 12 Exhibit D 

 

(6) Women; 
 

(7) Any additional groups whose members are designated as socially and economically disadvantaged by 
the SBA, at such time as the SBA designation becomes effective. 

 

(d)  For the purposes of this Exhibit, “Capital Metro” and “the Authority” refer to Capital Metropolitan Transportation 
Authority. 
 
2. SUBMISSION OF DBE FORMS 
 
(a) The Contractor shall submit along with its response to this solicitation a completed Schedule C of Subcontractor 
Participation form (“Schedule C”) listing all proposed subcontractors, DBE and non-DBE, and an executed Intent to 
Perform as a DBE Subcontractor form (“Intent to Perform”) for each individual DBE subcontractor listed on the 
Schedule C.  As required in Section 5 of this Exhibit, adequate good faith effort documentation (if necessary) must 
be submitted at this same time. If a prime or proposed subcontractor is in process of DBE certification at the time of 
submission, then the contractor must provide proof of application for Texas DBE certification with its response to this 
solicitation, and must provide an approved DBE certificate. If the contractor does not submit this information by the 
time the solicitation response is due, Capital Metro may deem the contractor non-responsive and such decision is 
non-appealable. The contractor may protest the decision in accordance with the Authority’s protest procedure set 
forth in Exhibit C of this solicitation. 
  
(b)  The listing of a DBE by a contractor shall constitute a representation by the contractor to the Authority that it 
believes such DBE firm to be technically and financially qualified and available to perform the work.  It shall also 
represent a commitment by the contractor that if it is awarded the contract, it will enter into a subcontract with such 
DBE (provided that the DBE is certified as provided herein) for the work described and at the price set forth in both 
the Schedule C and the Intent to Perform.  If the price of a DBE subcontract changes after the form has been sub-
mitted but prior to award of the contract, the contractor will immediately notify the Authority's Office of Diversity of the 
changed amount and the reason(s) for the change.  
  
(c) In the event that the contractor wishes to modify its Schedule C and Intent to Perform forms after its offer is 
submitted and/or a contract awarded, the contractor must notify the Authority’s Office of Diversity in writing to of-
ficeofdiversity@capmetro.org and request approval of the modification.  This will include any changes to items of 
work, material, services or DBE firms which differ from those identified on the Schedule C and Intent to Perform forms 
on file.  The contractor must cooperate in supplying the Authority with additional information with respect to the re-
quested modification. No changes may be affected without the Authority’s prior written approval.   
 
3. CREDIT TOWARDS GOALS 
 
(a) Only work performed by DBE firms certified to work in the state of Texas by the six (6) Texas Unified Certifica-
tion Program (TUCP) recognized agencies listed in Section 6 herein, will count towards the overall contract goal. Out-
of-state entities must register for certification through the Texas Department of Transportation to be deemed eligible 
to participate in Authority contracts in such capacities and receive credit for work performed. 
 
(b) No credit toward meeting DBE goals will be allowed unless the DBE is determined to be eligible by the Author-
ity’s Office of Diversity in its sole discretion.  The contractor is strongly encouraged to contact the Authority's Office 
of Diversity well in advance of the date set for submission of offers in order to enable review of the proposed DBE’s 
eligibility to participate in the Authority's DBE Program. The dollar value of work performed under a contract with a 
firm after it has ceased to be certified cannot count toward a contract goal. Participation of a DBE subcontractor 
cannot count toward the contractor's DBE achievements until the amount being counted has been paid to the DBE.  
 
(c) Only expenditures to DBEs that perform a Commercially Useful Function may be counted towards goals.  A 
DBE performs a commercially useful function when it is responsible for execution of the work of the contract and is 
carrying out its responsibilities by actually performing, managing, and supervising the work involved and is responsi-
ble, with respect to materials and supplies used on the contract, for negotiating price, determining quality and quantity, 
ordering the material, and installing (where applicable) and paying for the material itself.  To determine whether a 
DBE is performing a commercially useful function, the Authority’s Office of Diversity will evaluate the amount of work 

mailto:officeofdiversity@capmetro.org
mailto:officeofdiversity@capmetro.org
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subcontracted, industry practices, whether the amount the subcontractor is to be paid under the contract is commen-
surate with the work it is actually performing and the DBE credit claimed for its performance of the work, and other 
relevant factors. A DBE does not perform a commercially useful function if its role is limited to that of an extra partic-
ipant in a transaction, contract, or project through which funds are passed in order to obtain the appearance of DBE 
participation.  If a DBE does not perform or exercise responsibility for at least thirty (30%) percent of the total cost of 
its contract with its own work force, or the DBE subcontracts a greater portion of the work of a contract than would 
be expected on the basis of normal industry practice for the type of work involved, it is not performing a commercially 
useful function.    
 
(d) The Contractor may count only the value of the work actually performed by the DBE toward DBE goals.  This 
may be calculated by counting the entire amount of that portion of the Contract that is performed by a DBE's own 
forces.  It includes the cost of supplies and materials obtained by the DBE for the work of the contract, including 
supplies purchased or equipment leased by the DBE (except supplies and equipment the DBE subcontractor pur-
chases or leases from the contractor or its affiliate).  The Contractor may also count the entire amount of fees or 
commissions charged by a DBE firm for providing a bona fide service, such as professional, technical, consultant, or 
managerial services, or for providing bonds or insurance specifically required for the performance of a DOT-assisted 
contract, provided the fees are reasonable and not excessive as compared with fees customarily allowed for similar 
services.  When a DBE subcontracts part of the work of its contract to another firm, the value of the subcontracted 
work may be counted toward DBE goals only if the DBE's subcontractor is itself a DBE.  Work that a DBE subcontracts 
to a non-DBE firm does not count toward DBE goals.  
 
(e) When a DBE performs as a participant in a joint venture, the Contractor may count a portion of the total dollar 
value of the contract equal to the distinct, clearly defined portion of the work of the Contract that the DBE performs 
with its own forces toward DBE goals.   
 
(f)  The Contractor may count one hundred percent (100%) of the cost of the materials and supplies towards the 
DBE goal provided that the DBE is a manufacturer.  A manufacturer is a firm that operates or maintains a factory or 
establishment that produces, on the premises, the materials, supplies, articles, or equipment required under the 
Contract and of the general character described by the specifications. 

 
(g) The Contractor may count towards the DBE goal only sixty percent (60%) of the cost of the materials and 
supplies purchased from DBEs that are regular dealers.  A regular dealer is a firm that owns, operates, or maintains 
a store, warehouse, or other establishment in which the materials, supplies, articles or equipment of the general 
character described by the specifications and required under the Contract are bought, kept in stock, and regularly 
sold or leased to the public in the usual course of business.  A person may be a regular dealer in such bulk items as 
petroleum products, steel, cement, gravel, stone, or asphalt without owning, operating, or maintaining a place of 
business if the person both owns and operates distribution equipment for the products.  Any supplementing of the 
regular dealers' own distribution equipment shall be by a long-term lease agreement and not on an ad hoc or contract-
by-contract basis. Packagers, brokers, manufacturers' representatives, or other persons who arrange or expedite 
transactions are not regular dealers.  
 
(h) The Contractor may count towards its DBE goals the following costs of materials or supplies purchased from 
DBE firms that are not manufacturers or regular dealers:  
 

(1) The entire amount of fees or commissions charged by a DBE for providing bona fide services, such as 
professional, technical, consultant, or for providing bonds or insurance specifically required for the performance of 
the contract, provided the Authority determines that the fee is reasonable and not excessive as compared with fees 
customarily allowed for similar services.    
 

(2) The entire amount of fees or commissions charged for assistance in the procurement or delivery of ma-
terials and supplies required on a job site (but not the cost of the materials and supplies themselves) when the hauler, 
trucker, or delivery service is not also the manufacturer of or a regular dealer in the materials and supplies.   

 
(3) The fees charged for providing any bonds or insurance specifically required for the performance of the 

contract.    
 

https://www.law.cornell.edu/cfr/text/49/26.55
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(4) The fees charged for assistance in the procurement of the materials and supplies, provided that the fees 
are reasonable and not excessive as compared with fees customarily allowed for similar services. 

 
(i) If the contractor is a DBE and wishes to count its participation on the project towards the goal, it is required to 
perform that portion with its own work force. 
 
4. DBE GOAL AND SUBCONTRACTING OPPORTUNITIES 
 
(a) The DBE goal for this solicitation is 14%. 

 
(b) Possible subcontracting opportunities include, but are not limited to: 

 

Industry NAICS Code 

Fabricated Structural Metal Mfg 332312 

Solar Lighting Fixtures (except residential), electric, manufacturing 335122 

Paint & Coating Mfg 325510 

Bus shelter construction 236220 

  

 
5. DEMONSTRATION OF GOOD FAITH EFFORT 

 
(a) If the Contractor does not meet the DBE goal, it shall nevertheless be eligible for award of the Contract if it can 
demonstrate to the satisfaction of the Authority that it has made a good faith effort to meet the DBE goal.  In evaluating 
a Contractor’s good faith effort submission, the Authority will only consider those documented efforts that occurred 
prior to receipt of competitive sealed bids (IFB) or competitive sealed proposals (RFP).   
 
(b) In the event that a firm submitted by the contractor is not able to become certified by one of the certifying 
agencies under the Texas Unified Certification Program (see Section 6), the Contractor will be notified and given an 
opportunity to substitute that firm with another DBE firm. The Contractor will be given a deadline to accomplish the 
substitution.  In the event the Contractor is unable to contract with a substitute DBE firm, the good faith efforts that 
Contractor made in attempting to contract with the substitute DBE firm must be documented and submitted to the 
Authority’s Office of Diversity.  Documentation submitted in accordance with this subparagraph is the only exception 
to the requirements in subparagraph (a) above pertaining to the good faith efforts that the Authority will consider in 
determining whether the contractor shall be otherwise eligible for award of the contract.  
 
(c) In making a determination that the Contractor has made a good faith effort to meet the DBE goals, the Authority 
shall consider, among other things it deems relevant, the criteria set forth below.  Additionally, in determining whether 
the Contractor has made good faith efforts, the Authority will take into account the performance of other bidders in 
meeting the contract goal.  The Contractor shall furnish as part of its DBE utilization information provided under this 
Section such specific documentation concerning the steps it has taken to obtain DBE participation, with a consider-
ation of, by way of illustration and not limited to the following as required by Appendix A to Part 26 – Guidance 
Concerning Good Faith Efforts, as amended: 
 

(1) Whether the Contractor conducted market research to identify small business contractors and suppliers 
and solicited through all reasonable and available means (e.g. attendance at pre-bid meetings, advertising and/or 
written notices) the interest of all certified DBEs who have the capability to perform the work of the contract.  The 
Contractor must solicit this interest early in the acquisition process within sufficient time to allow the DBEs to respond 
to the solicitation.  The Contractor must determine with certainty if the DBEs are interested by taking appropriate 
steps to follow up on initial solicitations.  
 

(2) Whether the Contractor selected portions of the work to be performed by DBEs in order to increase the 
likelihood that the DBE goals will be achieved.  This includes, where appropriate, breaking out Contract work items 
into economically feasible units to facilitate DBE participation, even when the prime contractor might otherwise prefer 
to perform these work items with its own forces.  
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(3) Whether the Contractor provided interested DBEs with adequate information about the plans, specifica-
tions, and requirements of the contract in a timely manner to assist them in responding to a solicitation.  

 
(4) Whether the Contractor negotiated in good faith with interested DBEs.  It is the Contractor's responsibility 

to make a portion of the work available to DBE subcontractors and suppliers and to select those portions of the work 
or material needs consistent with the available DBE subcontractors and suppliers, so as to facilitate DBE participation.  
Evidence of such negotiation includes the names, addresses, and telephone numbers of DBEs that were considered; 
a description of the information provided regarding the plans and specifications for the work selected for subcontract-
ing; and evidence as to why additional agreements could not be reached for DBEs to perform the work.   

 

(5) A Contractor using good business judgment would consider a number of factors in negotiating with sub-
contractors, including DBE subcontractors, and would take a firm's price and capabilities as well as contract goals 
into consideration.  However, the fact that there may be some additional costs involved in finding and using DBEs is 
not in itself sufficient reason for a contractor's failure to meet the contract DBE goal, as long as such costs are 
reasonable.  Also, the ability or desire of a prime contractor to perform the work of a contract with its own organization 
does not relieve the contractor of the responsibility to make good faith efforts.  A contractor is not, however, required 
to accept higher quotes from DBEs if the price difference is excessive or unreasonable.  

 
(6) Whether the Contractor rejected DBEs as being unqualified without sound reasons based on a thorough 

investigation of their capabilities.  The contractor's standing within its industry, membership in specific groups, organ-
izations, or associations and political or social affiliations (for example union vs. non-union employee status) are not 
legitimate causes for the rejection or non-solicitation of bids in the contractor's efforts to meet the DBE goal. 

 

(7) Whether the Contractor rejected the DBE because its quotation for the work was not the lowest received. 
However, nothing in this paragraph shall be construed to require the Contractor to accept unreasonable quotes in 
order to satisfy contract goals. 

 

(8) A Contractor's inability to find a replacement DBE at the original price is not alone sufficient to support a 
finding that good faith efforts have been made to replace the original DBE. The fact that the Contractor has the ability 
and/or desire to perform the contract work with its own forces does not relieve the Contractor of the obligation to 
make good faith efforts to find a replacement DBE, and it is not a sound basis for rejecting a prospective replacement 
DBE's reasonable quote.  

 
(9) Whether the Contractor made efforts to assist interested DBEs in obtaining bonding, lines of credit, or 

insurance as required by Capital Metro or the Contractor.  
 
(10) Whether the Contractor made efforts to assist interested DBEs in obtaining necessary equipment, sup-

plies, materials, or related assistance or services.  
 
(11) Whether the Contractor effectively used the services of available minority/women community organiza-

tions, minority/women contractors' groups, local, state, and Federal minority/women business assistance offices, and 
other organizations as allowed on a case-by-case basis to provide assistance in the recruitment and placement of 
DBEs. 
 
(d) In determining whether a Contractor has made good faith efforts, Authority will scrutinize its documented efforts. 
At a minimum, Authority will review the performance of other bidders in meeting the contract goal. For example, when 
the apparent successful bidder fails to meet the contract goal, but others meet it, the Authority may reasonably raise 
the question of whether, with additional efforts, the apparent successful bidder could have met the goal. If the appar-
ent successful bidder fails to meet the goal, but meets or exceeds the average DBE participation obtained by other 
bidders, the Authority may view this, in conjunction with other factors, as evidence of the apparent successful bidder 
having made good faith efforts.  
 
(e) In determining whether the Contractor has demonstrated good faith, the Authority will look not only at the dif-
ferent kinds of efforts that the Contractor has made, but also the quantity and intensity of those efforts.  Efforts that 
are mere pro forma are not good faith efforts to meet the goals (even if they are sincerely motivated) if, given all 
relevant circumstances, the contractor's efforts could not reasonably be expected to produce a level of DBE partici-
pation sufficient to meet the goals. 
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(f) A promise to use DBEs after contract award is not considered to be responsive to the contract solicitation or to 
constitute good faith efforts. 
 
6. APPEALS 
 
If the Contractor does not meet the DBE goal or make adequate good faith efforts to do so, the Authority will so notify 
the Contractor in writing. The Contractor may appeal the decision within five (5) days of the date of the notice of 
decision by filing a written appeal for reconsideration. As part of this appeal, the Contractor has the opportunity to 
provide written documentation or argument concerning the issue of whether it met the goal or made adequate good 
faith efforts to do so. The reconsideration will be made by the DBE appeals officer, an individual who did not take part 
in the original determination that the Contractor failed to meet the goal or make adequate good faith efforts to do so. 
The Contractor will have the opportunity to meet with the DBE appeals officer to discuss the issue of whether it met 
the goal or made adequate good faith efforts to do so. The result of the reconsideration process is final and not 
administratively appealable to the United States Department of Transportation. 
 
7. CERTIFICATION OF DBES 
 
(a) The Authority is a participating entity under the Texas Unified Certification Program (TUCP). This means that 
the Authority will accept certifications from any of the certifying agencies that have agreed to perform the certification 
of DBEs within the state of Texas under the TUCP.  The participating agencies are: 
 
* Texas Department of Transportation 
* North Central Texas Regional Certification Agency  
* South Central Texas Regional Certification Agency  
* City of Houston, Office of Business Opportunity 
* City of Austin, Small and Minority Business Resources Department 
* Corpus Christi Regional Transportation Authority 
 
(b) The City of Austin will serve as the certifying agency for the Austin region, which includes the counties of 
Bastrop, Caldwell, Hays, Travis and Williamson.  All prospective DBEs must submit appropriate forms, available 
through the City of Austin Certification Department, to prove actual ownership and control by DBEs.  All such firms 
shall cooperate in supplying additional information as requested by the City of Austin DBE Certification Department, 
which will determine the certification of eligible DBEs.    Contractors may also contact the Authority at (512) 389-7557 
or officeofdiversity@capmetro.org to obtain information.  
 
(c) In the event the Authority determines that a firm identified by the Contractor as a potential DBE does not qualify 
as a DBE, the Contractor shall be informed and will be provided with an opportunity to substitute firms meeting the 
certifying agency’s DBE eligibility criteria for the Authority’s consideration. Information concerning DBEs currently 
certified can be obtained by contacting the Authority’s Office of Diversity.  Contractors may access the DBE directory 
at https://txdot.txdotcms.com/. 
 
(d)   If a Contractor proposes using a DBE not currently certified with any of the other recipients in the 
Texas Unified Certification Program (TUCP), the DBE Application must be approved by the City of Austin 
Certification Department no later than the date and time established for the receipt of proposals.  Any exten-
sions to the due date by amendment to the solicitation shall automatically extend the due date of the application. If 
the Contractor proposes using a DBE from another state, the firm must produce evidence that it is DBE certified in 
the state in which the business is headquartered.   

 
8. DBE PROGRAM REQUIREMENTS 

 
(a) The Contractor shall utilize the specific DBEs listed to perform the work and supply the materials for which 
each is listed in Schedule C of Subcontractor Participation and Intent to Perform as a DBE Subcontractor forms 
unless the contractor obtains the prior written consent of the Authority upon a showing of good cause as set forth in 
49 C.F.R. Section 26.53 (f)(3). 
 

http://www.austintexas.gov/department/certification
mailto:officeofdiversity@capmetro.org
https://txdot.txdotcms.com/
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(b) The Contractor may not terminate a DBE subcontractor without the Authority’s prior written consent. This in-
cludes, but is not limited to, instances in which a Contractor seeks to perform work originally designated for a DBE 
subcontractor with its own forces or those of an affiliate, a non-DBE firm, or with another DBE firm. Unless the Au-
thority provides prior written consent to terminate the DBE contract based on a showing of good cause to terminate 
the DBE firm, the Contractor shall not be entitled to any payment for work or material unless it is performed or supplied 
by the listed DBE.  
 
(c)  At no time will the Contractor invoice the Authority for amounts pertaining to subcontractors terminated or 
substituted without prior approval of the Authority. 
 
9. TERMINATION OR REPLACEMENT OF DBE SUBCONTRACTORS 
 
(a) The Contractor must notify the Authority’s Office of Diversity immediately of the DBE's inability or unwillingness 
to perform and provide reasonable documentation thereof to seek prior written consent for termination or replacement 
of a DBE.  
 
(b)  The contractor may not terminate a listed DBE subcontractor (or approved substitute), replace a subcontractor 
previously listed, permit a subcontract to be assigned or transferred, or allow that portion of the work to be performed 
by anyone other than the listed subcontractor, without the prior written consent of the Authority. For termination of a 
DBE subcontractor, prior written consent will only be provided where there is a “good cause” for termination as es-
tablished by 49 C.F.R. Section 26.53(f)(3).  Good cause includes the following circumstances: 
 

• The listed DBE fails or refuses to execute a written contract. 

• The listed DBE subcontractor fails or refuses to perform the work of its subcontract in a way consistent with 
normal industry standards; provided, however, that good cause does not exist if the failure or refusal of the 
DBE subcontractor to perform its work on the subcontract results from the bad faith or discriminatory action of 
the Contractor. 

• The listed DBE subcontractor fails or refuses to meet the Contractor's reasonable, nondiscriminatory bond 
requirements. 

• The listed DBE subcontractor becomes bankrupt, insolvent, or exhibits credit unworthiness. 

• The listed DBE subcontractor is ineligible to work on public works projects because of suspension and debar-
ment proceedings pursuant 2 CFR Parts 180, 215 and 1200 or applicable state law. 

• The Authority has determined that the listed DBE subcontractor is not a responsible contractor. 

• The listed DBE subcontractor voluntarily withdraws from the project and provides to the prime contractor written 
notice of its withdrawal. 

• The listed DBE is ineligible to receive DBE credit for the type of work required. 

•  A DBE owner dies or becomes disabled with the result that the listed DBE contractor is unable to complete its 
work on the contract. 

• Other documented good cause that the Authority determines compels the termination of the DBE subcontrac-
tor, provided that good cause does not exist if the Contractor seeks to terminate a DBE it relied upon to obtain 
the contract so that the Contractor can self-perform the work for which the DBE contractor was engaged or so 
that the Contractor can substitute another DBE or non-DBE contractor after Contract award. 

 
(c)  Before transmitting its request to terminate and/or substitute to the Authority, the Contractor must give the 
DBE subcontractor written notice of its intent to terminate with a copy to the Authority, of the Contractor’s intent to 
request to terminate and/or substitute, and the reason for the request. The DBE subcontractor shall have five (5) 
business days to respond to the Contractor’s notice and advise the Authority and the Contractor of the reasons, if 
any, why it objects to the proposed termination of its subcontract and why the Authority should not approve the 
Contractor’s action. If required in a particular case as a matter of public necessity (e.g., safety), the Authority may 
allow for a response period shorter than five (5) business days. 
 
(d)  When a DBE subcontractor is terminated or fails to complete its work on the contract for any reason, the 
Contractor must make good faith efforts to find another DBE subcontractor to substitute for the original DBE. These 
good faith efforts shall be directed at finding another certified DBE to perform at least the same amount of work under 
the contract as the DBE that was terminated, to the extent needed to meet the contract goal. Documentation of good 
faith efforts must be maintained and provided to the Authority within 7 days of a request, which may be extended for 



CAPITAL METROPOLITAN TRANSPORTATION AUTHORITY 

____________________________________________________________________________ 

 

__________________________________________________________________________________________________________________ 
 
RFP 307317 (11/03/2020) Page 8 of 12 Exhibit D 

 

an additional 7 days if necessary at the request of the Contractor. The Authority will provide a written determination 
to the Contractor stating whether or not good faith efforts have been demonstrated. 
 
(e) Any DBE that has been approved by Capital Metro to be replaced has the right to appeal the decision directly 
to the Authority’s DBE Reconsideration Officer. Appeals should be sent to: 
 

Kerri Butcher 
DBE Reconsideration Officer 
Capital Metropolitan Transportation Authority 
2910 E. 5th Street 
Austin, TX  78702 

 
(f) Failure of the Contractor to carry out the requirements of this part is a material breach of the contract and may 
result in the termination of the contract as set forth in Exhibit E or such other remedies, including an order stopping 
all or part of payment/work until satisfactory action has been taken. 
 
10. PAYMENT DOCUMENTATION 
 
The DBE program regulation 49 CFR § 26.37 requires that Capital Metro’s DBE Program track and monitor every 
contract on which DBE participation is claimed to ensure that the work is actually performed by the DBEs to which 
the work was committed. Capital Metro must have written certification that it has reviewed contracting records and 
monitored work sites located in Texas. Capital Metro utilizes the B2Gnow compliance monitoring program to ensure 
that it has developed a monitoring process to comply with this regulation.  
 
For each DBE contract, the Contractor is required to update payment and payment information on each subcontractor 
or vendor monthly to document in written or electronic format their compliance with the DBE participation and prompt 
payment regulations. Contractors are required to report, monitor and maintain their subcontractor participation 
through monthly contract audits that require confirmation from the subcontractor representative in the B2Gnow pro-
gram.  
 
11. SUBCONTRACT AGREEMENT 
 
The Contractor is required to submit a signed subcontractor agreement between the Contractor and each proposed 
subcontractor within fifteen (15) days of the Notice to Proceed (NTP). This agreement must include the following flow-
down DBE federal clauses:  
 

• a nondiscrimination clause. 

• a prompt payment and return of retainage clause. 

• a clause identifying options for legal remedies.  
 

Any agreement reached between the Contractor and subcontractors may not modify or nullify federal regulations or 
it will be considered a breach of the contract between Capital Metro and the Contractor. The agreement must be 
signed by both the Contractor and subcontractor to be considered valid. The prime contractor must incorporate the 
following federal clauses into the subcontract agreement: 
 
(a) Non-Discrimination. 

 
“The contractor, sub recipient or subcontractor shall not discriminate on the basis of race, color, national origin, or 
sex in the performance of this contract. The contractor shall carry out applicable requirements of 49 CFR Part 26.”  
 
A finding by Capital Metro of discrimination by the contractor or subcontractor or a failure by the contractor to include 
the non-discrimination clause in its subcontract agreement is a material breach of this Contract which may result in 
the termination of this Contract or such other remedy as Capital Metro deems appropriate. Such remedies may in-
clude, but are not limited to: 
 

(1) Withholding monthly progress payments; 
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(2) Assessing sanctions;  

(3) Liquidated damages; and/or 

(4) Disqualifying the Contractor from future bidding as non-responsible. 
 
(b) Prompt Payment and Return of Retainage.  
 

(1) The Contractor must pay DBE subcontractors for satisfactory performance of their contracts no later than 
ten (10) days from receipt of each payment the Authority makes to the Contractor. In addition, each contract the 
Contractor signs with a subcontractor must include a clause to require the Contractor to pay the subcontractor for 
satisfactory performance under the contract no later than ten (10) days from receipt of each payment Capital Metro 
makes to the prime contractor.  

 
(2) Capital Metro will ensure prompt and full payment of retainage from the Contractor to the subcontractor 

within ten (10) days after the subcontractor's work is satisfactorily completed. Capital Metro must use one of the 
following methods to ensure compliance with this requirement:  
 

(i) Capital Metro may decline to hold retainage from the Contractors and prohibit the Contractor from 
holding retainage from subcontractors;  

 
(ii) Capital Metro may decline to hold retainage from the Contractor and require a contract clause 

obligating the Contractor to make prompt and full payment of any retainage kept by the Contractor to the subcontrac-
tor within ten (10) days after the subcontractor's work is satisfactorily completed; or 

 
(iii) Capital Metro may hold retainage from the Contractor and provide for prompt and regular incre-

mental acceptance of portions of the prime contract, pay retainage to the Contractor based on these acceptances, 
and require a contract clause obligating the prime contractor to pay all retainage owed to the subcontractor for satis-
factory completion of the accepted work within ten (10) days after Capital Metro’s payment to the Contractor.  

 
(3) For purposes of this section, a subcontractor's work is satisfactorily completed when all the tasks called 

for in the subcontract have been accomplished and documented as required by Capital Metro. When Capital Metro 
has accepted an incremental portion of a prime contract, the work of a subcontractor covered by that acceptance is 
deemed to be satisfactorily completed. Any delay or postponement of payment among the parties may take place 
only for good cause, with Capital Metro’s prior written approval.  

 
(4) Capital Metro may require any or all of the following additional mechanisms to ensure prompt payment:  

 
(i) A contract clause that requires the Contractor to include language in their subcontract providing 

that prime contractors and subcontractors will use appropriate alternative dispute resolution mechanisms as outlined 
in the Payment Disputes section of this Exhibit to resolve payment disputes;  

 
(ii) A contract clause providing that the Contractor will not be reimbursed for any work performed 

unless and until the prime contractor ensures that the subcontractors are promptly paid for the work they have per-
formed; or  

 
(iii) Other mechanisms, consistent with this Part and applicable state and local law, to ensure that 

DBEs and other contractors are fully and promptly paid. 
 
(c) Legal Remedies  
 
Capital Metro will implement appropriate mechanisms to ensure compliance with 49 CFR Part 26 by all program 
participants by applying legal and contract remedies available under Federal, state and local law. As required in 49 
CFR Part 26.37, Prime contractors must include notice of Capital Metro’s legal remedies in all FTA-funded subcon-
tracts, including, but not limited to, the following: 
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• Breach of contract action, pursuant to the terms of the contract;  

• Breach of contract reporting to the Office of Inspector General;  

• Breach of contract reporting to the USDOT’s Office of Civil Rights;  

• Rescission of contract awards (in whole or in part);  

• Administrative fines; 

• Forfeiture of profits; 

• Debarment from bidder’s list; and  

• Suspensions from awards and other applicable sanctions.  
 
In addition, the federal government has available several enforcement mechanisms that it may apply to firms partic-
ipating in the DBE program, including, but not limited to, the following: 
  

• Suspension or debarment proceedings pursuant to 49 CFR Part 29;  

• Enforcement action pursuant to 49 CFR Part 31;  

• Prosecution pursuant to 18 USC 1001.  
 
Failure of the Contractor to carry out the Authority's DBE program provisions shall constitute a breach of contract and 
may result in termination of the Contractor for default or such remedy as the Authority may deem appropriate. The 
Authority reserves the right to apply legal and contract remedies listed above.  
 
12. POST SOLICITATION: DBE CONTRACT COMPLIANCE 
 
(a) Subcontractor Use Plan  
 
The Contractor must provide the subcontractor the maximum allowable opportunities to participate and perform on 
the contract the subcontractor has committed to. At its discretion, Capital Metro may require the Contractor to set 
forth a cohesive subcontractor utilization plan for each subcontractor or vendor that clearly identifies, outlines and 
defines any requirements, including but not limited to: 
 

(1) Each party’s responsibilities and authorities; 
 
(2) The minimum percentage or total dollar amount pledged to the certified DBE firm towards the overall 

contract goal; 
 
(3) A list of supplies, services and/or work areas the subcontractor is responsible for to fulfill their commit-

ment; 
 
(4) A description of deliverables or criteria of work performed by the subcontractor to be deemed satisfactory; 
 
(5) A schedule for subcontractor usage and a timeframe of availability for the subcontractor to perform its 

required tasks; 
 

(6) Any other appropriate and applicable terms and conditions. 
 

The subcontractor utilization plan, if required, must be made available to the Authority no later than fifteen (15) days 
following the receipt of the Notice to Proceed (NTP). 
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(b) DBE Kick-off Meeting  
 
Capital Metro may require a conference meeting to discuss DBE contractual requirements with the contractor and all 
DBE certified subcontractors of the awarded contract. This conference will be held before the Notice to Proceed has 
been issued. Attendees will include Capital Metro personnel from different points of service that will be involved with 
the satisfactory performance and completion of the contract. External attendees of both the Contractor and subcon-
tractors should include but not be limited to designated representatives, points of contact and/or contract compliance 
officers.  
 
The conference will cover the following: 
 

(1) Capital Metro staff and role on contract; 
 
(2) Capital Metro’s DBE program’s requirements, guidelines and regulations; 
 
(3) The contractor and subcontractors’ roles and responsibilities; 
 
(4) Introduction and use of B2Gnow vendor management system, user set-up, vendor payments, auditing 

requirements, and contract reporting; 
 
(5) Capital Metro’s requirements and procedures for monitoring and enforcement of DBE contracts; and 
 
(6) Definition and standards of Commercially Useful Function (CUF) requirements. 

 
(c) Commercially Useful Function (CUF) Certification 

 
(1) Capital Metro’s DBE program also includes a monitoring and enforcement mechanism to ensure that 

work committed to DBEs at contract award or subsequently (e.g., as the result of modification to the contract) is 
actually performed by the DBEs to which the work was committed. This mechanism includes a written certification 
that Capital Metro has reviewed contracting records and monitored work sites for this purpose. The monitoring to 
which this paragraph refers will be conducted in conjunction with monitoring of contract performance for other pur-
poses (e.g., close-out reviews for a contract). 

 
(2) This mechanism provides for a running tally of actual DBE attainments (e.g., payments actually made to 

DBE firms), including a means of comparing these attainments to commitments. In its reports of DBE participation, 
Capital Metro will display both commitments and attainments. 
 
13. PAYMENT DISPUTES  
 
If a payment dispute arises between the Contractor and any subcontractor or supplier related to this Contract, the 
Contractor shall provide a written response to the subcontractor or supplier, with a copy to the Office of Diversity, 
specifically addressing any disputed amounts. The Contractor should resolve all disputed invoices at the earliest time 
to avoid a delay in the submission of required subcontractor/supplier payment certifications that could delay payment 
to the Contractor. In the event that the Contractor cannot resolve a subcontractor or supplier disputed invoice, the 
Contractor shall bring the matter to the attention of the Office of Diversity at the time of submitting the Contractor's 
invoice for payment. The Office of Diversity will investigate the situation and make a determination whether the Con-
tractor's invoice should be processed for payment without the required subcontractor or supplier certification. The 
Office of Diversity will not mediate the dispute between the Contractor and any subcontractor or supplier in the reso-
lution of disputed invoices.  At no time will the Contractor invoice the Authority for amounts in dispute without prior 
notification to the Office of Diversity.  
 
14. SANCTIONS FOR NONCOMPLIANCE WITH THE AUTHORITY’S DBE PROGRAM REQUIREMENTS 

 
Failure by the Contractor to carry out the Authority’s DBE Program Requirements is a material breach of the Contract, 
which may result in the termination of this Contract or such other remedy as the Authority deems appropriate.  The 
willful making of false statements or providing incorrect information will be referred for appropriate legal action. 
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If legal remedies are deemed necessary, the Office of Diversity shall notify the Contractor of the findings and justifi-
cation for the applied sanctions in writing. If the Contractor believes the sanction(s) is not just, the Contractor will be 
allowed a five-day appeal period from the time of the notification to submit a written appeal with supporting documents 
to the DBE Reconsideration Officer at 2910 E 5th Street, Austin, TX 78660 or via email at officeofdiversity@cap-
metro.org.  The DBE Reconsideration Officer will evaluate documents and the Office of Diversity will inform the con-
tractor of the decision within 10 days from the receipt of appeal. 
 
Footer info: Exhibit D Federal Funds for DBE, revised 11/3/2020; end of document 

mailto:officeofdiversity@capmetro.org
mailto:officeofdiversity@capmetro.org
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EXHIBIT E – REVISED-1 
CONTRACTUAL TERMS AND CONDITIONS 

(SUPPLY CONTRACT) 
___________________________________________________________________________________________ 
 
1. DEFINITIONS  
 
As used throughout this Contract, the following terms shall have the meaning set forth below: 
 
(a) “Applicable Anti-Corruption and Bribery Laws” means international, federal, state, provincial and local laws, 
rules, regulations, directives and governmental requirements currently in effect and as they become effective relating 
in any way to the Contractor’s provision of goods to the Authority, including without limitation “FCPA” or any applicable 
laws and regulations, including in the jurisdiction in which the Contractor operates and/or manufactures goods for the 
Authority, relating to anti-corruption and bribery. 
 
(b) “Authority”, “Capital Metro”, “Cap Metro”, “CMTA” means Capital Metropolitan Transportation Authority. 
 
(c) Authority Data” means all data, content and information (i) submitted by or on behalf of the Authority or its 
customers to the Contractor or loaded into the System, (ii) obtained, developed, produced or processed by the Con-
tractor or by the Application or System in connection with the Contract, or (iii) to which the Contractor has access in 
connection with the Contract, and all derivative versions of such data, content and information, and any derivative 
versions thereof, in any form or format.  

 
(d) “Authority Electronic Property” means (i) any websites controlled by the Authority, (ii) any Authority mobile 
device apps, (iii) any application programming interfaces (API) to the Authority’s information technology systems, (iv) 
any other kiosks, devices or properties for consumer interaction that are created, owned, or controlled by the Author-
ity, and (v) versions and successors of the foregoing, any form or format now known or later developed, that may be 
used by customers obtaining products or services from the Authority.  

 
(e) “Bid” means the offer of the bidder, submitted on the prescribed form, stating prices for performing the supplies. 
 
(f) “Change Order” means a written order to the Contractor signed by the Contracting Officer, issued after execu-
tion of the Contract, authorizing a change in the term or scope of the Contract.  
 
(g) “Contract” or “Contract Documents” means this written agreement between the parties comprised of all the 
documents listed in the Table of Contents, Change Orders and/or Contract Modifications that may be entered into by 
the parties. 

 
(h) “Contract Award Date” means the date of the Contract award notice, which may take the form of a purchase 
order, signed Contract or Notice of Award, issued by the Authority. 
 
(i) “Contract Modification” means any changes in the terms or provisions of the Contract which are reduced to 
writing and fully executed by both parties. 
 
(j) “Contract Sum” means the total compensation payable to the Contractor under this Contract as originally con-
tracted for or as subsequently adjusted by Contract Modification.   
 
(k) “Contract Term” means period of performance set forth in the paragraph entitled “Term” contained in Exhibit E. 
 
(l) "Contracting Officer" means a person with the authority to enter into, administer, and/or terminate contracts 
and make related determinations and finding on behalf of the Authority.  The term includes certain authorized repre-
sentatives of the Contracting Officer acting within the limits of their authority as delegated by the Contracting Officer. 
 
(m) “Contractor” means the entity that has assumed the legal obligation to deliver the supplies as identified in the 
Contract. 
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(n) “Days” means calendar days.  In computing any period of time established under this Contract, the day of the 
event from which the designated period of time begins to run shall not be included, but the last day shall be included 
unless it is a Saturday, Sunday, or Federal or State of Texas holiday, in which event the period shall run to the end 
of the next business day. 
 
(o) “Deliverables” means (i) any deliverables or other work product that will be generated, prepared, created, or 
developed by the Contractor (or such third parties as the Contractor may be permitted to engage) at any time following 
the effective date of the Contract for the use by the Authority under the Contract or (ii) the meaning set forth Exhibit 
IT to the extent such exhibit is incorporated by reference in the Contract, as applicable.  

 
(p) “FAR” means the Federal Acquisition Regulations codified in 48 C.F.R. Title 48. 
 
(q) “FCPA” means the United States Foreign Corrupt Practices Act, 15 U.S.C. §§ 78dd-1, et seq., as amended. 

 
(r) “Force Majeure Event” means strikes, lockouts, or other industrial disputes; explosions, epidemics, civil dis-
turbances, acts of domestic or foreign terrorism, wars within the continental United States, riots or insurrections; 
embargos, natural disasters, including but not limited to landslides, earthquakes, floods or washouts; interruptions by 
government or court orders; declarations of emergencies by applicable federal, state or local authorities; and present 
or future orders of any regulatory body having proper jurisdiction. 

 
(s) “FTA” means the Federal Transit Administration. 

 
(t) “Intellectual Property Rights” means the worldwide legal rights or interests evidenced by or embodied in: (i) any 
software, design, method, process, technique, apparatus, invention, discovery, or improvement, including any pa-
tents, trade secrets, and know-how; (ii) any work of authorship, including any copyrights, and any derivative works 
thereto; (iii) any trademark, service mark, trade dress, trade name, or other indicia of source or origin; (iv) domain 
name registrations; and (v) any other proprietary or similar rights. The Intellectual Property Rights of a party include 
all worldwide legal rights or interests that the party may have acquired by assignment or license with the right to grant 
sublicenses. 

 
(u) “Manufacturing Materials” mean any completed or partially completed supplies and materials, parts, dies, jigs, 
fixtures, plans, drawings, information, and contract rights specifically produced or specially acquired by the Contractor 
for the performance of the Contract. 
 
(v) “Notice of Award” means formal notice of award of the Contract to the Contractor issued by the Contracting 
Officer. 
 
(w) “Notice to Proceed” means written authorization for the Contractor to start the performance of the Contract. 
 
(x) “Project Manager” means the designated individual to act on behalf of Capital Metro, to monitor and certify the 
technical progress of the Contractor’s performance under the terms of this Contract.  
 
(y) “Subcontract” means the contract between the Contractor and its Subcontractors. 
 
(z) “Subcontractor” means Subcontractors of any tier. 

 
(aa) “Works” means any tangible or intangible items or things that have been or will be specifically, generated, 
prepared, created, or developed by the Contractor (or such third parties as the Contractor may be permitted to en-
gage) at any time following the effective date of the Contract, for the exclusive use of, and ownership by, Authority 
under the Contract, including but not limited to any (i) works of authorship (such as literary works, musical works, 
dramatic works, choreographic works, pictorial, graphic and sculptural works, motion pictures and other audiovisual 
works, sound recordings and architectural works, which includes but is not limited to manuals, instructions, printed 
material, graphics, artwork, images, illustrations, photographs, computer software, scripts, object code, source code 
or other programming code, HTML code, data, information, multimedia files, text web pages or web sites, other written 
or machine readable expression of such works fixed in any tangible media, and all other copyrightable works), (ii) 
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trademarks, service marks, trade dress, trade names, logos, or other indicia of source or origin, (iii) ideas, designs, 
concepts, personality rights, methods, processes, techniques, apparatuses, inventions, formulas, discoveries, or im-
provements, including any patents, trade secrets and know-how, (iv) domain names, (v) any copies, and similar or 
derivative works to any of the foregoing, and (vi) all documentation and materials related to any of the foregoing. 

 
2. TYPE OF CONTRACT 
 
(a) This is a fixed price definite quantity/indefinite delivery fixed price contract. 
 
(b)  This is a definite quantities/indefinite delivery Contract that provides for delivery of a definite quantity of specific 
supplies during a period that is fixed, with deliveries or performance to be scheduled at designated locations at the 
time each order is placed under the Contract.  
 
(c)  The Authority knows in advance how many total items it will need during the Contract period but is uncertain 
as to the exact time or the exact amount of its needed deliveries to any given location.  
 
(d)  The supplies called for by this type of Contract must be regularly available from the supplier or available after 
a short lead-time. 
 
3. TERM 
 
The term of the Contract shall be five (5) years from Notice to Proceed. No work shall be performed under this 
Contract prior to issuance of a Notice to Proceed. 
 
4. OPTION TO PURCHASE ADDITIONAL ITEMS (REFER TO EXHIBIT A, SECTION 7B) 
 

The Authority shall have the unilateral right to purchase the optional additional items within the term of the contract. 
The Optional Purchase is anticipated to be in 2024, at Capital Metro’s discretion, after the initial phase and schedule 
is completed. 

(a) Optional Shelters will be subject to prices determined by using the most current U.S. Department of Labor, 
Bureau of Labor Statistics Producer Price Index (“PPI”) Series WPS107: Metals and Metal Products: Fabricated 
Structural Metal Products. 
 
(b) Unit prices for buses purchased under each option shall be determined by dividing the above referenced PPI 
at the time of the option award by the above referenced PPI at the time of the base award (contract date) and 
multiplying the percent change in PPI by the base award price. 
 
(c) The unit prices shall remain fixed, as proposed, for the first delivery under this contract.  Prices for orders of 
buses or equipment ordered after the base award shall be the base order price plus any escalation calculated using 
the US Department of Labor/Bureau of Labor Statistics Producer Price Index ("PPI") Series WPS107: Metals and 
Metal Products: Fabricated Structural Metal Products.    
 

FORMULA EXAMPLE: 
 
Index Point Change Calculation 
 
PPI Index:  
Future order month:   141.1 
Less PPI Index:  
 Base order month: 137.6 
Index Point Change:      3.5 
 
Index Percentage Change Calculation 
 
Index Point Change:       3.5 
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Divided by PPI Index:   
Base Order Month:  137.6 
Change:    .0254 
 
Percent Change  
(Multiplied by 100):  2.54% 
Price Increase Calculation 
 
Base Order Price  
(example only):   $250,000 
Plus Percentage Change  
($250,000 x 2.54%) :         $ 6,350 
Revised Order Price:  $256,350 

 
(f) Notwithstanding anything else to the contrary herein contained, in the event that a price adjustment is required 
in respect of changes that are mandatory as a result of legislation or regulations that become effective after the date 
of the submission of the Contractor’s proposal, such price adjustment shall be negotiated in good faith by the Authority 
and the Contractor and shall be made in accordance with Section 12 entitled Changes. 
 
5. ORDERING 

 
(a) Any supplies to be furnished under this Contract shall be ordered by issuance of written delivery orders. 
 
(b) All delivery orders are subject to the terms and conditions of this Contract. In the event of a conflict between 
an order and this Contract, the Contract shall control. 
 
(c) Any order issued during the effective period of this Contract and not completed within that period shall be 
completed by the Contractor within the time specified in the order.  The Contract shall govern the Contractor’s and 
the Authority’s rights and obligations with respect to that order to the same extent as if the order was completed 
during the Contract’s effective period. 
 
6. DELIVERY 
 
(a) Deliveries will be made to the BRT shelter site (Austin, Texas) for installation or 907 East St. Johns Ave., 
Austin, TX 78752 for shelter preparation.     
 
(b) Below is the programmed milestone schedule for fabrication, delivery, and installation: 

 
a. Capital Metro’s Schedule Sequence: 

 

a. Submittals and Shop Drawings: February-March 2022 

b. Fabrication of Prototype shelter: March - June2022 

c. Review and Approve Prototype shelter: June 2022 

d. Fabrication, Delivery, Installation, Commissioning of Shelters: June 2022-May 2023 

e. Punch List and Close out: April 2023 to June 2023. 

 

(c) Delivery hours are limited to 8:00 a.m. – 5:00 p.m., prevailing local time, when delivering to Capital Metro 
laydown yard located at 907 East St. Johns, Austin, TX 78752. 
 
(d) All deliveries shall be made F.O.B. destination.  This term means free of expense to the Authority delivered 
and laid down in the area indicated by the Authority.  The Contractor shall: 

 
(1) pack and mark the shipment to comply with specifications; or if the specifications do not contain specific 

packing or marking instructions, pack and mark the shipment in accordance with prevailing commercial practices and 
in such a manner to assure delivery in good condition and as required by this Contract; 
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(2) prepare and distribute commercial bills of lading; 
 
(3) deliver the shipment in good order and condition to the point of delivery specified in the Contract; 
 
(4) be responsible for any loss of and/or damage to the goods occurring before receipt of the shipment by 

the Authority at the delivery point specified in the Contract; 
 
(5) furnish a delivery schedule and designate the mode of delivering carrier; and 
 
(6) pay and bear all charges to the specified point of delivery.  

 
7. ACCEPTANCE CRITERIA 

 
A review of the Contractor’s supplies will be performed by the Authority upon delivery. If any supplies delivered under 
this contract are deemed incomplete or unacceptable in any way, the Authority will require the Contractor to take 
corrective measures including replacing any supplies at no additional cost to the Authority.  
 
8. INVOICING AND PAYMENT 

 
(a) Invoices may be submitted once per month for work completed and accepted by the Authority, and marked 
“Original” to: 
 

Accounts Payable 
Capital Metropolitan Transportation Authority 
P.O. Box 6308 
Austin, Texas 78762-6308 
 
Or via e-mail to:  ap_invoices@capmetro.org  

 
and shall conform to policies or regulations adopted from time to time by the Authority.  Invoices shall be legible and 
shall contain, as a minimum, the following information:   
 

(1) the Contract and order number (if any);  
 
(2) a complete itemization of all costs including quantities ordered and delivery order numbers (if any);  
 
(3) any discounts offered to the Authority under the terms of the Contract;  

 
(4) evidence of the acceptance of the supplies by the Authority; and  
 
(5) any other information necessary to demonstrate entitlement to payment under the terms of the Contract. 

 
(b) All undisputed invoices shall be paid within the time period allowed by law through the Texas Prompt Payment 
Act, Tex. Gov’t. Code § 2251.021(b).  
 
(c) The Contractor shall be responsible for all costs/expenses not otherwise specified in this Contract, including 
by way of example, all costs of equipment provided by the Contractor or Subcontractor(s), all fees, fines, licenses, 
bonds, or taxes required or imposed against the Contractor and Subcontractor(s), travel related expenses, and all 
other Contractor’s costs of doing business. 

 
(d) In the event an overpayment is made to the Contractor under this Contract or the Authority discovers that the 
Authority has paid any invoices or charges not authorized under this Contract, the Authority may offset the amount 
of such overpayment or unauthorized charges against any indebtedness owed by the Authority to the Contractor, 
whether arising under this Contract or otherwise, including withholding payment of an invoice, in whole or in part, or 
the Authority may deduct such amounts from future invoices.  If an overpayment is made to the Contractor under this 
Contract which cannot be offset under this Contract, the Contractor shall remit the full overpayment amount to the 

mailto:ap_invoices@capmetro.org
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Authority within thirty (30) calendar days of the date of the written notice of such overpayment or such other period 
as the Authority may agree.  The Authority reserves the right to withhold payment of an invoice, in whole or in part, 
or deduct the overpayment from future invoices to recoup the overpayment. 
 
9. INSURANCE 
 
(a) The Contractor shall furnish proof of Capital Metro-stipulated insurance requirements specified below. All in-
surance policies shall be primary and non-contributing with any other valid and collectible insurance or self-insurance 
available to the Authority and shall contain a contract waiver of subrogation in favor of the Authority.  The Contractor 
shall furnish to the Authority certificate(s) of insurance evidencing the required coverage and endorsement(s) and, 
upon request, a certified duplicate original of any of those policies. Prior to the expiration of a certificate of insurance, 
a new certificate of insurance shall be furnished to the Authority showing continued coverage. Each policy shall be 
endorsed to provide thirty (30) days written notice of cancellation or non-renewal to the Authority and the Authority 
shall be named as an Additional Insured under each policy except Professional Liability insurance if required by this 
Contract. All insurance policies shall be written by reputable insurance company or companies acceptable to the 
Authority with a current Best’s Insurance Guide Rating of A+ and Class XIII or better. All insurance companies shall 
be authorized to transact business in the State of Texas. The Contractor shall notify the Authority in writing of any 
material alteration of such policies, including any change in the retroactive date in any “claims-made” policy or sub-
stantial reduction of aggregate limits, if such limits apply or cancellation thereof at least thirty (30) days prior thereto. 
The below requirements only represent the minimum coverage acceptable to the Authority and these requirements 
are not intended to represent the maximum risk or the maximum liability of the Contractor. The Contractor shall be 
responsible for setting its own insurance requirements, if any, for the kind and amounts of insurance to be carried by 
its Subcontractors in excess of the insurance required by the Authority. 
 
The Contractor shall carry and pay the premiums for insurance of the types and in the amounts stated below. 
 
CAPITAL METRO MINIMUM COVERAGE REQUIREMENTS 
 

(1) Comprehensive General Liability Insurance Coverage with limits of not less than One Million Dollars 
and No/100 Dollars ($1,000,000) with an aggregate of Two Million Dollars and No/100 Dollars ($2,000,000) with 
coverage that includes: 

 
(i)  Products and Completed Operations Liability  
 
(ii) Independent Contractors  
 
(iii) Personal Injury Liability extended to claims arising from employees of the Contractor and the Au-

thority. 
 
(iv) Contractual Liability pertaining to the liabilities assumed in the agreement. 

 
(2) Automobile Liability Insurance covering all owned, hired and non-owned automobiles used in connec-

tion with work with not less than One Million Dollars and No/100 Dollars ($1,000,000) with Combined Single Limit 
Bodily Injury and Property Damage. 

 
(3) Statutory Workers’ Compensation coverage in the State of Texas.  Employers Liability Insurance with 

minimum limits of liability of One Million Dollars and No/100 dollars ($1,000,000). 
 
(4) Builders Risk/Equipment Installation insurance covering the full value of equipment being installed.  

Insurance should provide for all peril and provide Replacement Cost for the equipment in the event of a loss. 
 

(5) Terrorism coverage shall be included on all policies. 
(b) The limits of liability as required above may be provided by a single policy of insurance or by a combination of 
primary, excess or umbrella policies but in no event shall the total limits of liability available for any one occurrence 
or accident be less than the amount required above. 
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(c) The Contractor, and all of its insurers shall, in regard to the above stated insurance, agree to waive all rights 
of recovery or subrogation against the Authority, its directors, officers, employees, agents, successors and assigns, 
and the Authority’s insurance companies arising out of any claims for injury(ies) or damages resulting from the work 
performed by or on behalf of the Contractor under this Contract and/or use of any Authority premises or equipment 
under this Contract.  
 
(d) Each insurance policy shall contain the following endorsements: PRIMARY AND NON-CONTIBUTORY IN-
SURANCE and WAIVER OF TRANFER OF RIGHTS OF RECOVERY AGAINST OTHERS, which shall be evidenced 
on the Certificate of Insurance. The General Liability insurance shall include contractual endorsement(s) which 
acknowledge all indemnification requirements under the Agreement. All required endorsements shall be evidenced 
on the Certificate of Insurance, which shall be evidenced on the Certificate of Insurance. Proof that insurance cover-
age exists shall be furnished to The Authority by way of a Certificate of Insurance before any part of the Contract 
work is started.   
 
(e) If any insurance coverage required to be provided by the Contractor is canceled, terminated, or modified so 
that the required insurance coverages are no longer in full force and effect, the Authority may terminate this Contract 
or obtain insurance coverages equal to the required coverage, the full cost of which will be the responsibility of the 
Contractor and shall be deducted from any payment due the Contractor. 
 
(f) If any part of the Contract is sublet, the Contractor shall be liable for its Subcontractor's insurance coverages 
of the types and in the amounts stated above, and shall furnish the Authority with copies of such Certificates of 
Insurance. No delay in the work caused by the Contractor’s enforcement of its Subcontractor’s insurance require-
ments shall be excusable delay in the Contract. In the event a Subcontractor is unable to furnish insurance in the 
limits required under the Contract, the Contractor shall endorse the Subcontractor as an ADDITIONAL INSURED on 
the Contractor's policies.  
 
(g) All insurance required to be maintained or provided by the Contractor shall be with companies and through 
policies approved by The Authority.  The Authority reserves the right to inspect in person, prior to the commencement 
of the Contract work, all of the Contractor's insurance policy required under this Contract. 
 
(h) The Contractor must furnish proof of the required insurance within five (5) days of the award of the Contract. 
Certificate of Insurance must indicate the Contract number and description. The insurance certificate should be fur-
nished to the attention of the Contracting Officer.  
 
(i) The Contractor and its lower tier Subcontractors are required to cooperate with the Authority and report all 
potential claims (workers’ compensation, general liability and automobile liability) pertaining to this Contract to the 
Authority’s Risk Management Department at (512) 389-7549 within two (2) days of the incident. 
 
10. INDEPENDENT CONTRACTOR 
  
The Contractor's relationship to the Authority in the performance of this Contract is that of an independent contractor.  
The personnel performing services under this Contract shall at all times be under the Contractor's exclusive direction 
and control and shall be employees of the Contractor and not employees of the Authority.  The Contractor shall be 
fully liable for all acts and omissions of its employees, Subcontractors, and their suppliers and shall be specifically 
responsible for sufficient supervision and inspection to assure compliance in every respect with Contract require-
ments.  There shall be no contractual relationship between any Subcontractor or supplier of the Contractor and the 
Authority by virtue of this Contract.  The Contractor shall pay wages, salaries and other amounts due its employees 
in connection with this Contract and shall be responsible for all reports and obligations respecting them, such as 
Social Security, income tax withholding, unemployment compensation, workers' compensation and similar matters. 
 
11. COMPOSITION OF CONTRACTOR 

 
If the Contractor hereunder is comprised of more than one legal entity, each such entity shall be jointly and severally 
liable hereunder. 
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12. CHANGES 
 
(a) The Authority may at any time, by a written order, make changes within the general scope of this Contract in 
any one or more of the following:  

 
(1) drawings, designs, or specifications, where the supplies to be furnished are to be specially manufactured 

for the Authority in accordance therewith; 
 

(2) method of shipment or packing; and 
 
(3) place of delivery.   

 
(b) If any such change causes an increase or decrease in the Contractor's cost of, or the time required for, the 
performance of any part of the work under this Contract, whether changed or not changed by the order, an equitable 
adjustment shall be made in the Contract price or delivery schedule, or both, and the Contract shall be modified in 
writing accordingly. 
 
(c) Any notice of intent to assert a claim for adjustment under this paragraph must be asserted by the Contractor 
within thirty (30) days from the date of receipt of the Authority's written order; provided, however, that later notice 
shall not bar the Contractor's claim if the Contractor can demonstrate that the Authority was not prejudiced by the 
delay in notification.  In no event shall any claim be asserted after final payment. 
 
(d) Failure to agree to any adjustment under this paragraph shall be a dispute concerning a question of fact within 
the meaning of the disputes paragraph of this Contract.  However, nothing in this paragraph shall excuse the Con-
tractor from proceeding with the Contract as changed pending resolution of the dispute. 
 
13. EXTRAS 
 
Except as otherwise provided in this Contract, no payment for extras shall be made unless such extras and the prices 
therefor have been authorized in writing by the Authority. 
 
14. PERSONNEL ASSIGNMENTS 
 
(a) The Contractor shall perform the Services in an orderly and workmanlike manner, and shall utilize persons 
skilled and qualified for the performance of the Services. The Authority will have the right to review the experience of 
each person assigned to perform the Services and approve personnel assignments, including those to be performed 
by Subcontractors,  
 
(b) The Contractor certifies that the Contractor, and each Subcontractor, have established a criminal history back-
ground policy that complies with guidance issued by the U.S. Equal Employment Opportunity Commission and that 
the Contractor and each Subcontractor conducts criminal history checks on its assigned personnel in accordance 
with such policy to identify, hire and assign personnel to work on this Contract whose criminal backgrounds are 
appropriate for the Services being performed, considering the risk and liability to the Contractor and the Authority. 
The Authority reserves the right to require the Contractor and any Subcontractor to disclose any criminal or military 
criminal convictions of assigned personnel and the right to disapprove the use of assigned personnel with criminal or 
military convictions.  
 
(c) At the commencement of the Contract, the Contractor shall provide a list of candidates to be used to provide 
the Services and shall certify that a criminal history background check has been completed on each candidate within 
the preceding 6-month period  Thereafter during the Term, the Contractor shall submit quarterly report containing a 
list of all persons (including Subcontractors) assigned to perform Services under the Contract and a certification that 
each named person has undergone a criminal background check as required by this Contract.   The Authority shall 
have the right to audit the Contractor’s records for compliance with the provisions of this Section.  Criminal back-
ground checks shall include the following: 
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(1) State Criminal History:  The Contractor shall research criminal history, including driving records (where 
applicable), covering all jurisdictions within the state, including local counties and municipalities.  

 
(2) Out of State Criminal History:  The Contractor shall research criminal history, including state driving rec-

ords (where applicable), for all 50 states. 
 

(3) National Sex Offender Registry  
 
(4) Military Discharge: For any candidates that have served in the military, the Contractor shall review the 

DD Form 214 “Certificate of Release or Discharge from Active Duty” (Long Form). 
 

*Matters identified on the Long Form as military discipline will be considered in accordance with the corresponding 
crime listed below with respect to classification, severity and time elapsed. 
The Contractor shall disclose to the Authority the type of arrests with pending dispositions and convictions for crimes 
according to the classification of offense and the timetable below:  

Offense Type Action Required 

Crimes Against the Person (other than sex crimes) 

Felony 
Submit to Capital Metro for review if less than 10 years from date of release from 
confinement 

Class A or B Misdemeanor Submit to Capital Metro for review if less than 7 years from date of conviction 

Class C Misdemeanor Submit to Capital Metro for review if less than 5 years from date of conviction 

Crimes Against the Person - Sex Crimes/Registered Sex Offenders 

ALL Submit to Capital Metro for review 

Crimes Against Property 

Felony 
Submit to Capital Metro for review if less than 10 years from date of release from 
confinement 

Moral Crimes, including, but not limited to: Drug Crimes, Prostitution, Bigamy, Illegal Gambling, Child 
Pornography 

Felony 
Submit to Capital Metro for review if less than 10 years from date of release from 
confinement 

Class A or B Misdemeanor Submit to Capital Metro for review if less than 7 years from date of conviction 

Class C Misdemeanor Submit to Capital Metro for review if less than 5 years from date of conviction 

Driving Offenses 

Class A or B Misdemeanor, 
DWI/DUI or other "serious 
driving offense" 

Disqualified if less than 7 years from date of conviction or deferred adjudication. 
Submit to Capital Metro for review if between 7-10 years since conviction or de-
ferred adjudication or more than 2 convictions in a lifetime 

Class C Misdemeanor 
Moving Violations 

Disqualified from driving if more than 2 moving violations in the past 5 years (Any 
more than one driving safety course taken for a moving violation that appears on a 
five (5) year record will be treated as a moving violation and will count against the 
employee) 

 
The Contractor may not assign an employee to provide Services if the employee has any conviction in the applicable 
categories listed above, unless an exception is granted by the Authority in accordance with subparagraph (d). 
 



CAPITAL METROPOLITAN TRANSPORTATION AUTHORITY 

____________________________________________________________________________ 

 

__________________________________________________________________________________________________________________ 
 
RFP 307317  (08/18/2021) Page 10 of 26 Exhibit E-Revised-1 
 Amendment 2 

 

(d) The Contractor may request the Authority perform an individual assessment of a candidate with a criminal 
conviction meeting one of the above categories. In conducting an individual assessment, the Authority’s review will 
include, but not be limited to, the following factors: 
 

(1) The nature and gravity of the offense or conduct; 
 
(2) The degree of harm caused by the offense or conduct; 
 
(3) The time that has elapsed since the conviction or completion of probation or jail time; 
 
(4) The nature of the job sought, including the job duties, environment and level of supervision; 
 
(5) Any incorrect criminal history; 
 
(6) Wrongful identification of the person; 
 
(7) The facts and circumstances surrounding the offense or conduct; 
 
(8) The number of offenses for which the candidate was convicted; 
 
(9) The subsequent conviction for another relevant offense; 
 
(10) The age of the person at the time of conviction or completion of probation or jail time; 
 
(11) Evidence that the person performed the same type of work, post-conviction, with the same or different 

employer, with no known incidents of criminal conduct; 
 
(12) The length and consistency of employment history before and after the conviction in a similar field as the 

current position sought; 
 
(13) Rehabilitation efforts, e.g., education, treatment, training; 
 
(14) Employment or character references and any other information regarding fitness for the particular posi-

tion; 
 
(15) Whether the person is bonded or licensed under any federal, state or local program or any licensing 

authority; 
 
(16) The person’s statement of the circumstances surrounding the offense and conviction and relevant factors 

is consistent with publicly available record related to the crime and conviction; and 
 
(17) Any other factors deemed relevant in the consideration of a particular assessment. 

 
At the time a request is made for an individual assessment, the Contractor must include the following documentation:  
 

• the candidate’s application/resume;  
 

• a copy of the criminal conviction history, including those tried in a military tribunal;  
 

• available court information related to the conviction;  
 

• any publicly available information related to the offense and conviction;  
 

• a statement from the candidate addressing any/all factors set forth above and explaining why the 
person is qualified for the assignment notwithstanding the conviction; and  
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• a statement from the candidate explaining why the person is an acceptable risk for the work to be 
performed by the candidate.  

 
The Authority will provide a written decision to the Contractor within five (5) working days of receipt of all required 
documentation from the Contractor. 
 
(e) The Contractor will conduct new criminal history background checks on all assigned personnel every two (2) 
years during the Contract to ensure the preceding criterion are still met by the assigned personnel and notify the 
Authority if an employee has a subsequent arrest with pending disposition or conviction (or change in driving record, 
as applicable) that requires further review by the Authority using the criterion set forth above. The Authority reserves 
the right to request that the assigned individual be removed from performing work under this Contract. 
 
(f) The Contractor certifies that the Contractor has established a criminal history background policy that complies 
with guidance issued by the U.S. Equal Employment Opportunity Commission and that the Contractor conducts crim-
inal history checks on its assigned personnel in accordance with such policy to identify, hire and assign personnel to 
work on this Contract whose criminal backgrounds are appropriate for the work being performed, considering the risk 
and liability to the Contractor and the Authority. The Authority reserves the right to require the Contractor to disclose 
any criminal or military criminal convictions of assigned personnel and the right to disapprove the use of assigned 
personnel with criminal or military convictions. 
 
15. EQUITABLE ADJUSTMENTS  
 
Any requests for equitable adjustments under any provision shall be governed by the following provisions: 
 
(a) Upon written request, the Contractor shall submit a proposal, in accordance with the requirements and limita-
tions set forth in this paragraph, for work involving contemplated changes covered by the request.  The proposal shall 
be submitted within the time limit indicated in the request for any extension of such time limit as may be subsequently 
granted.  The Contractor's written statement of the monetary extent of a claim for equitable adjustment shall be 
submitted in the following form: 
 

(1) Proposals totaling $5,000 or less shall be submitted in the form of a lump sum proposal with supporting 
information to clearly relate elements of cost with specific items of work involved to the satisfaction of the Contracting 
Officer, or his/her authorized representative. 

 
(2) For proposals in excess of $5,000, the claim for equitable adjustment shall be submitted in the form of a 

lump sum proposal supported with an itemized breakdown of all increases and decreases in the Contract. 
 

(b) No proposal by the Contractor for an equitable adjustment shall be allowed if asserted after final payment under 
this Contract. 
 
16. INSPECTION 
 
(a) All supplies (which term throughout this paragraph includes without limitation raw materials, components, in-
termediate assemblies, and end products) shall be subject to inspection and test by the Authority or its authorized 
representative, to the extent practicable, at all times (including the period of manufacture) and places and, in any 
event, prior to acceptance. 
 
(b) In the event any supplies or lots of supplies are defective in material or workmanship or otherwise not in con-
formity with the requirements of this Contract, the Authority shall have the right either to reject those supplies (with or 
without instructions as to their disposition) or to require their correction.  Supplies or lots of supplies which have been 
rejected or required to be corrected shall be removed or, if permitted or required by the Authority, corrected in place 
by and at the expense of the Contractor promptly after notice and shall not thereafter be tendered for acceptance 
unless the former rejection or requirement of correction is disclosed.  If the Contractor fails promptly to remove such 
supplies or lots of supplies which are required to be removed, or promptly to replace or correct such supplies or lots 
of supplies, the Authority either (i) may by contract or otherwise replace or correct such supplies and charge to the 
Contractor the cost occasioned the Authority thereby, or (ii) may terminate this Contract for default as provided in the 
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termination paragraph of this Contract.  Unless the Contractor corrects or replaces such supplies within the delivery 
schedule, the Authority may require the delivery of such supplies at a reduction in price that is equitable under the 
circumstances.  Failure to agree to such reduction of price shall be a dispute concerning a question of fact within the 
meaning of the Disputes paragraph of this Contract. 
 
(c) If any inspection or test is made by the Authority or its authorized representative on the premises of the Au-
thority or a Subcontractor, the Contractor without additional charge shall provide all reasonable facilities and assis-
tance for the safety and convenience of the Authority's inspectors in the performance of their duties.  If the Authority's 
inspection or test is made at a point other than the premises of the Contractor or a Subcontractor, it shall be at the 
expense of the Authority, except as otherwise provided in this Contract; provided, that in case of rejection, the Au-
thority shall not be liable for any reduction in value of samples used in connection with such inspection or test.  All 
inspections and tests by the Authority shall be performed in such a manner as not to unduly delay the work.   The 
Authority reserves the right to charge to the Contractor any additional cost of the Authority's inspection and test when 
supplies are not ready at the time such inspection and test is required by the Contract or when re-inspection or retest 
is necessitated by prior rejection.  Acceptance or rejection of the supplies shall be made as promptly as practicable 
after delivery, except as otherwise provided in this Contract; but failure to inspect and accept or reject supplies shall 
neither relieve the Contractor from responsibility for such supplies as are not in accordance with the Contract require-
ments nor impose liability on the Authority therefor. 
 
(d) The inspection and test by the Authority of any supplies or lots thereof does not relieve the Contractor from any 
responsibility regarding defects or other failures to meet the Contract requirements that may be discovered prior to 
acceptance.  Except as otherwise provided in this Contract, acceptance shall be conclusive except for latent defects, 
fraud, or such gross mistakes as amount to fraud. 

 
17. MATERIALS 

 
All equipment, material, and articles incorporated into the supplies covered by this Contract shall be new and of the 
most suitable grade for the purpose intended unless otherwise specifically provided in this Contract.  If applicable, 
references in the specifications to equipment, material, articles, or patented processes by trade name, make, or 
catalog number shall be regarded as establishing a standard of quality and shall not be construed as limiting com-
petition.  The Contractor may, at its option, use any equipment, material, article, or process that, in the judgment of 
the Contracting Officer is equal to that named in the specifications, unless otherwise specifically provided in this 
Contract. 

 
18. SUSPENSION OF WORK  
 
(a) The Contracting Officer may order the Contractor in writing to suspend all or any part of the Contract for such 
period of time as it may determine to be appropriate for the convenience of the Authority. 
 
(b) If the performance of all or any part of the Contract is, for an unreasonable period of time, suspended or delayed 
by an act of the Contracting Officer in the administration of this Contract, or by its failure to act within the time specified 
in this  Contract (or, if no time is specified, within a reasonable time), an adjustment shall be made for any increase 
in cost of performance of this Contract (excluding profit) necessarily caused by such unreasonable suspension or 
delay, and the Contract modified in writing accordingly.  Any adjustment shall be made in accordance with the para-
graph entitled “Equitable Adjustments”. However, no adjustment shall be made under this paragraph for any suspen-
sion or delay to the extent (1) that performance would have been suspended or delayed by any other cause, including 
the fault or negligence of the Contractor, or (2) for which an equitable adjustment is provided for or excluded under 
any other provision of this Contract. 
 
(c) No claim under this paragraph shall be allowed (1) for any costs incurred more than twenty (20) days before 
the Contractor shall have notified the Contracting Officer in writing of the act or failure to act involved (but this re-
quirement shall not apply to a claim resulting from a suspension order), and (2) unless the claim, in an amount stated, 
is asserted in writing as soon as practicable after the termination of such suspension or delay, but not later than the 
date of final payment.  No part of any claim based on the provisions of this subparagraph shall be allowed if not 
supported by adequate evidence showing that the cost would not have been incurred but for a delay within the 
provisions of this paragraph. 
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19. RISK OF LOSS OR DAMAGE 
 
Except as otherwise provided in this Contract, the Contractor shall be responsible for the supplies covered by this 
Contract until they are delivered at the designated delivery point, regardless of the point of inspection.  After delivery 
to the Authority at the designated point and prior to acceptance by the Authority or rejection and giving notice thereof 
by the Authority, the Authority shall be responsible for the loss, destruction of, or damage to the supplies only if such 
loss, destruction, or damage results from the negligence of officers, agents, or employees of the Authority acting 
within the scope of their employment.  The Contractor shall bear all risks as to rejected supplies after notice of rejec-
tion, except that the Authority shall be responsible for the loss, destruction of, or damage to the supplies only if such 
loss, destruction, or damage results from the gross negligence of officers, agents, or employees of the Authority 
acting within the scope of their employment. 
 
20. TERMINATION FOR DEFAULT  
 
(a) The Authority may, subject to the provisions of subparagraph (c) below, by written notice of default to the 
Contractor, terminate the whole or any part of this Contract in either one of the following circumstances:   
 

(1) if the Contractor fails to make delivery of the supplies within the time specified herein or any extension 
thereof; or 

 
(2) if the Contractor fails to perform any of the other provisions of this Contract and does not cure such failure 

within a period of ten (10) days (or such longer period as the Authority may authorize in writing) after receipt of notice 
from the Authority specifying such failure. 
 
(b) In the event the Authority terminates this Contract in whole or in part as provided in paragraph (a) of this 
paragraph, the Authority may procure, upon such terms and in such manner as the Authority may deem appropriate, 
supplies similar to those so terminated, and the Contractor shall be liable to the Authority for any excess costs for 
such similar supplies; provided, that the Contractor shall continue the performance of this Contract to the extent, if 
any, it has not been terminated under the provisions of this paragraph. 
 
(c) Except with respect to the defaults of Subcontractors, the Contractor shall not be liable for any excess costs if 
the failure to perform the Contract arises out of causes beyond the control and without the fault or negligence of the 
Contractor. Such causes may include, but are not restricted to Force Majeure Events; provided, however, in every 
case the failure to must be beyond the control and without the fault or negligence of the Contractor.  If the failure to 
perform is caused by the default of a Subcontractor and if such default arises out of causes beyond the control of 
both the Contractor and Subcontractor and without the fault or negligence of either of them, the Contractor shall not 
be liable for any excess costs for failure to perform, unless the supplies to be furnished by the Subcontractor were 
obtainable from other sources in sufficient time to permit the Contractor to meet the required delivery schedule. 
 
(d) If this Contract is terminated as provided in subparagraph (a), the Authority, in addition to any other rights 
provided in this subparagraph, may require the Contractor to transfer title and deliver to the Authority in the manner 
and to the extent directed by the Authority any Manufacturing Materials as the Contractor has specifically produced 
or specifically acquired for the performance of such part of this Contract as has been terminated; and the Contractor 
shall, upon direction of the Authority, protect and preserve property in possession of the Contractor in which the 
Authority has an interest.  Payment for completed Manufacturing Materials delivered to and accepted by the Authority 
shall be at the Contract price.  The Authority may withhold from amounts otherwise due the Contractor for such 
completed Manufacturing Materials such sum as the Authority determines to be necessary to protect the Authority 
against loss because of outstanding liens or claims of former lien holders. 
 
(e) If, after notice of termination of this Contract under the provisions of this paragraph, it is determined by the 
Authority that the Contractor was not in default or that the default was excusable under the provisions of this para-
graph, the rights and obligations of the parties shall be those provided in the paragraph entitled “Termination for 
Convenience” contained in this Exhibit E.   
 
(f) The rights and remedies of the Authority provided in this paragraph shall not be exclusive and are in addition 
to any other rights and remedies provided by law or under this Contract.   
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21. TERMINATION FOR CONVENIENCE  
 
(a) The Authority may, whenever the interests of the Authority so require, terminate this Contract, in whole or in 
part, for the convenience of the Authority.  The Authority shall give written notice of the termination to the Contractor 
specifying the part of the Contract terminated and when termination becomes effective. 
 
(b) The Contractor shall incur no further obligations in connection with the terminated orders, and, on the date set 
forth in the notice of termination, the Contractor will stop work to the extent specified.  The Contractor also shall 
terminate outstanding orders and Subcontracts as they relate to the terminated order.  The Contractor shall settle the 
liabilities and claims arising out of the termination of Subcontracts and orders connected with the terminated orders.  
The Authority may direct the Contractor to assign the Contractor's right, title, and interest under terminated orders or 
Subcontracts to the Authority.  The Contractor must still complete any orders not terminated by the notice of termi-
nation and may incur such obligations as are necessary to do so. 
 
(c) The Authority may require the Contractor to transfer title and deliver to the Authority in the manner and to the 
extent directed by the Authority: (1) any completed supplies; and (2) such partially completed supplies and materials, 
parts, tools, dies, jigs, fixtures, plans, drawings, information and contract rights (hereinafter called "Manufacturing 
Materials") as the Contractor has specifically produced or specially acquired for the performance of the terminated 
part of this Contract.  The Contractor shall, upon direction of the Authority, protect and preserve property in the 
possession of the Contractor in which the Authority has an interest.  If the Authority does not exercise this right, the 
Contractor shall use its best efforts to sell such supplies and Manufacturing Materials. 
 
(d) The Authority shall pay the Contractor the following amounts: 
 

(1) Contract prices for supplies accepted under the Contract; 
 
(2) costs incurred in preparing to perform and performing the terminated portion of the work plus a fair and 

reasonable profit on such portion of the work (such profit shall not include anticipatory profit or consequential dam-
ages), less amounts paid or to be paid for accepted supplies; provided, however, that if it appears that the Contractor 
would have sustained a loss if the entire Contract  would have been completed, no profit shall be allowed or included, 
and the amount of compensation shall be reduced to reflect the anticipated rate of loss; 

 
(3) costs of settling and paying claims arising out of the termination of Subcontracts (these costs must not 

include costs paid in accordance with subparagraph (2) of this paragraph); and 
 
(4) the reasonable settlement costs of the Contractor and other expenses reasonably necessary for the 

preparation of settlement claims and supporting data with respect to the terminated portion of the Contract and for 
the termination and settlement of Subcontracts thereunder, together with reasonable storage, transportation, and 
other costs incurred in connection with the protection or disposition of property allocable to the terminated portion of 
this Contract. 
 

(5) The total sum to be paid the Contractor under this paragraph shall not exceed the total Contract price 
plus the reasonable settlement costs of the Contractor reduced by the amount of payments otherwise made, the 
proceeds of any sales of supplies and Manufacturing Materials under this paragraph, and the Contract price of orders 
not terminated. 
 
22. PAYMENT TO SUBCONTRACTORS  
 
(a) Payments by contractors to subcontractors associated with Authority contracts are subject to the time periods 
established in the Texas Prompt Payment Act, Tex. Gov’t Code § 2251. 
 
(b) A false certification to the Authority under the provisions of the paragraph entitled "Invoicing and Payment" 
hereof may be a criminal offense in violation of Tex. Penal Code § 10.  
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23. CONTRACTOR CERTIFICATION 
 
The Contractor certifies that the fees in this Contract have been arrived at independently without consultation, com-
munication, or agreement for the purpose of restricting competition, as to any matter relating to such fees with any 
other firm or with any competitor. 
 
24. INTELLECTUAL PROPERTY RIGHTS 
 
(a) Ownership of Instruments of Services and Intellectual Property Rights.  Unless otherwise specified in 
this Contract, the Authority shall own all instruments of service including without limitation architectural plans, tech-
nical drawings, specifications, layouts, surveys, and design plans and drawings (including concept designs, devel-
opment plans, schematic designs, site plans, elevation plans, engineer plans, shop drawings, and specifications), 
models, machetes, BIM and CAD files, cost estimates, fabrications, presentations, bill of materials, samples, con-
struction documents and works of authorship conceived or created by the Contractor and its subcontractors and 
their respective architects, engineers, personnel and employees (each an “Architect”) in connection with the project 
identified in Exhibit F to this Contract (the “Project”), together with all intellectual property rights, including without 
limitation trade secrets and copyrights, related to any of the foregoing, in any and all media whether now known or 
hereafter developed, from the date of inception or creation (collectively, the “Instruments of Service”). The Contrac-
tor acknowledges that all Instruments of Service shall be considered "works made for hire" under applicable copy-
right law to the greatest extent possible. To perfect the Authority’s ownership of such Instruments of Service, the 
Contractor and each Architect irrevocably and unconditionally assigns, transfers and conveys to the Authority any 
and all right, title and interest that they may have or acquire in such Instruments of Service, including without limita-
tion the right to modify such Instruments of Service, and all proceeds related thereto, without accounting to the 
Contractor or each Architect. The Contractor and each Architect may retain a reasonable number of sets of repro-
ducible copies of the Instruments of Service and such copies shall be for use as part of their respective architec-
tural portfolios or as otherwise may be required to provide services on the Project pursuant to this Contract. The 
Contractor and each Architect agrees not to challenge at any time, directly or indirectly, the Instruments of Service 
or any derivative work or improvement thereof and any intellectual property rights including copyrights in the Instru-
ments of Service owned by the Authority or the validity thereof. The Contractor, upon request and without further 
consideration, shall perform any acts that may be deemed necessary or desirable by the Authority to evidence 
more fully the transfer of ownership of all Instruments of Service to the Authority to the fullest extent possible, in-
cluding but not limited to the execution, acknowledgement and delivery of such further documents in a form deter-
mined by the Authority.  In the event the Authority shall be unable for any reason to obtain the Contractor’s or each 
Architect’s signature on any document necessary for any purpose set forth in the foregoing sentence, the Contrac-
tor and each Architect irrevocably designates and appoints the Authority and its duly authorized officers and agents 
as the Contractor’s and each Architect’s agent and the Contractor’s and each Architect’s attorney-in-fact to act for 
and in their behalf and stead to execute and file any such document and to do all other lawfully permitted acts to 
further any such purpose with the same force and effect as if executed and delivered by the Contractor and each 
Architect. Upon the request of the Authority, but in any event upon termination of this Contract, the Contractor and 
each Architect shall surrender to the Authority a complete builders set of the Instruments of Service and all docu-
ments and things pertaining to the Instruments of Service, including but not limited to drafts, memoranda, notes, 
records, drawings, manuals, computer software, reports, data, and all other documents or materials (and copies of 
same) in their possession or control. Nothing in this Contract shall be construed to convey or grant any right to use 
any documentation, plans or intellectual property rights owned by the Authority to the Contractor or each Architect, 
except as necessary or required to perform the services on the Project or other expressly agreed upon in writing by 
the Authority.     
 
(b) Ownership of Pre-Existing Designs.  The Contractor and each Architect retains the right to reuse general 
design elements and standard details contained in the Instruments of Services and any pre-existing technical draw-
ings, layouts and design plans owned or licensed by the Contractor incorporated into the Instruments of Service to 
the extent specifically identified in writing in Exhibit F to this Contract (the “Pre-Existing Plans”), together with the 
copyrights related to any of the foregoing.  The Contractor and each Architect irrevocably and unconditionally 
grants to the Authority under and to the extent of its copyrights a non-exclusive, royalty-free, fully paid, worldwide 
and transferrable right and license (with the right to sublicense) to copy, distribute, publicly display, use and create 
derivate works of the Pre-Existing Plans in connection with the use or exercise of the rights in and to the Instru-
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ments of Service, including the design, construction, operation and maintenance of the Project and any construc-
tion projects using the Instruments of Service undertaken by or for the Authority. The foregoing rights set forth in 
this Section 24(b) shall be collectively referred to as the “License.” The Authority will identify the Pre-Existing Plans 
as pre-existing materials in any application for copyright or claim of copyright ownership in the Instruments of Ser-
vice. Submission or distribution of Instruments of Service and/or the Pre-Existing Plans to meet official regulatory 
requirements or for similar purposes in connection with the Project or any construction project undertaken by or for 
the Authority is not to be construed as publication in derogation of the reserved rights of the Contractor and each 
Architect. 
 
(c) Attribution.  The Contractor and each Architect grants to the Authority the right to use their respective 
name and/or trade name for attribution as the design architect of the Project in conjunction with any signage, adver-
tisements, publications, public announcements, promotional materials and marketing related to the Project. Each 
Architect may instruct the Authority to cease use of, and remove his or her name from, any signage or promotional 
materials attributing the Architect as design architect for the Project if he or she believes that any distortion, mutila-
tion or other material and substantial modification will be prejudicial to their honor or reputation. Without limiting any 
of the foregoing, the Contractor and each Architect expressly permits the Authority to authorize other similarly cre-
dentialed design professionals to reproduce and, where required by law, to make changes, corrections, public dis-
closures, additions and create derivative works to the Instruments of Services and/or the Pre-Existing Plans for pur-
poses of completing, using, obtaining permits or other legal requirements and maintaining the Project or any other 
construction projects using the Instruments of Services undertaken by or for the Authority. The Contractor and each 
Architect irrevocably and unconditionally releases the Authority and its authorized representatives, contractors and 
licensees from any claims, demands, causes of action, suits, damages or losses, arising from or attributable to any 
improper modification to or reuse for other projects by or for the Authority of the Instruments of Service and the Pre-
Existing Plan prepared by the Contractor and each Architect. Except as specifically provided in this Section 24, the 
Contractor and each Architect irrevocably and forever waives, and agrees never to assert, any Moral Rights in or to 
the Instruments of Service and the Pre-Existing Plans which the Contractor and each Architect may now have or 
which may accrue to their respective benefit under U.S. or foreign copyright laws and any and all other residual 
rights and benefits which arise under any other applicable law now in force or hereafter enacted.  The term “Moral 
Rights” shall mean any and all rights of paternity or integrity of the Instruments of Service and the Pre-Existing 
Plans and the right to object to any modification, translation or use of the Instruments of Services and the Pre-Exist-
ing Plans, and any similar rights existing under the judicial or statutory law of any country in the world or under any 
treaty, regardless of whether or not such right is denominated or referred to as a Moral Right.  
 
(d) Originality.  The Contractor and each Architect represents and warrants to the Authority that (i) the Instru-
ments of Service and the Pre-Existing Plans are original to the Contractor and each Architect and that the Author-
ity’s use of the Instruments of Service and the Pre-Existing Plans, as contemplated under this Contract, will not vio-
late, misappropriate or infringe upon the intellectual property rights (including copyrights) of any other person or 
entity, and no third party materials will be incorporated or included in the Instruments of Service without the Author-
ity’s prior written consent, and (ii) each Architect shall prepare the Instruments of Service consistent with the profes-
sional skill and care ordinarily provided by architects practicing in the same or similar locality under the same or 
similar circumstances, and in accordance with laws, codes, rules, and standards applicable for the location of the 
Project. THE CONTRACTOR SHALL INDEMNIFY, DEFEND AND HOLD THE AUTHORITY HARMLESS FROM 
AND AGAINSTANY AND ALL CLAIMS, DEMANDS, REGULATORY PROCEEDINGS AND/OR CAUSES OF AC-
TION, AND ALLLOSSES, DAMAGES, AND COSTS (INCLUDING ATTORNEYS’ FEES AND SETTLEMENT 
COSTS) ARISINGFROM OR RELATING TO, DIRECTLY OR INDIRECTLY, ANY CLAIM OR ASSERTION BY AN 
ARCHITECT OR ANY THIRD PARTY RELATING TO THE INSTRUMENTS OF SERVICE AND/OR THE PRE-EX-
ISTING PLANS.  
 
(e) Survivability.  This Section 24 will survive termination or expiration of this Agreement for any reason.  

 
25. DATA PRIVACY 
 
The Contractor and its subcontractors and their respective employees and personnel may have access to the Au-
thority Data (including without limitation, personally identifiable information ("PII")) in connection with the performance 
of the Contract. PII shall be any information that identifies or describes a person or can be directly linked to a specific 
individual, including ridership and usage data. Examples of PII include, but are not limited to, name, address, phone 
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or fax number, signature, date of birth, e-mail address, method of payment, ridership and travel pattern data. Cus-
tomer Personally Identifiable Information, or Customer PII, means any PII relating to the Authority's customers. To 
the extent any Authority Data (including PII) is made available to the Contractor under the Contract, the Contractor 
shall take reasonable steps maintain the confidentiality, security, safety, and integrity of all PII and other Authority 
Data in accordance with the Authority’s Proprietary Rights and Data Security Addendum, which will be attached as 
an addendum to the Contract, as applicable. 
 
The Contractor and its subcontractors, employees and consultants may have require access to the Authority Elec-
tronic Property and related Authority Data in connection with the performance of services under the Contract. In such 
event, the Contractor agrees that it will, and it will cause its subcontractors and any of their respective employees 
and personnel to execute the Authority’s Access and Use Agreement, which will be attached as an addendum to the 
Contract, as applicable. 
 
26. FEDERAL, STATE, AND LOCAL TAXES  
 
The Contract Sum includes all applicable federal, state, and local taxes and duties.  The Authority is exempt from 
taxes imposed by the State of Texas and local sales and use taxes under Texas Tax Code § 151.309, and any such 
taxes included on any invoice received by the Authority shall be deducted from the amount of the invoice for purposes 
of payment. The Contractor may claim exemption from payment of applicable State taxes by complying with such 
procedures as may be prescribed by the State Comptroller of Public Accounts.  The Contractor bears sole and total 
responsibility for obtaining information pertaining to such exemption.   

 
27. EQUAL OPPORTUNITY 

 
During the performance of this Contract, the Contractor agrees that it will, in good faith, afford equal opportunity 
required by applicable federal, state, or local law to all employees and applicants for employment without regard to 
race, color, religion, sex, national origin, disability or any other characteristic protected by federal, state or local law.   
 
28. CONFLICT OF INTEREST 

 
(a) Reference is made to Exhibit B, Representations and Certifications, Code of Ethics, which is incorporated 
herein and made a part of this Contract. Capitalized terms used in this paragraph and not otherwise defined shall 
have the meanings as described to them in the Code of Ethics.  
 
(b) The Contractor represents that no Employee has a Substantial Interest in the Contractor or this Contract, which 
Substantial Interest would create or give rise to a Conflict of Interest. The Contractor further represents that no person 
who has a Substantial Interest in the Contractor and is or has been employed by the Authority for a period of two (2) 
years prior to the date of this Contract has or will (1) participate, for the Contractor, in a recommendation, bid, proposal 
or solicitation on any Authority contract, procurement or personnel administration matter, or (2) receive any pecuniary 
benefit from the award of this Contract through an ownership of a Substantial Interest (as that term is defined in 
Paragraph II, subparagraphs (1) and (3) of the Code of Ethics) in a business entity or real property. 
 
(c) The Contractor agrees to ensure that the Code of Ethics is not violated as a result of the Contractor’s activities 
in connection with this Contract. The Contractor agrees to immediately inform the Authority if it becomes aware of 
the existence of any such Substantial Interest or Conflict of Interest, or the existence of any violation of the Code of 
Ethics arising out of or in connection with this Contract. 
 
(d) The Authority may, in its sole discretion, require the Contractor to cause an immediate divestiture of such 
Substantial Interest or elimination of such Conflict of Interest, and failure of the Contractor to so comply shall render 
this Contract voidable by the Authority. Any willful violation of these provisions, creation of a Substantial Interest or 
existence of a Conflict of Interest with the express or implied knowledge of the Contractor shall render this Contract 
voidable by the Authority. 
 
(e) In accordance with paragraph 176.006, Texas Local Government Code, “vendor” is required to file a conflict of 
interest questionnaire within seven business days of becoming aware of a conflict of interest under Texas law. The 
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conflict of interest questionnaire can be obtained from the Texas Ethics Commission at www.ethics.state.tx.us.  The 
questionnaire shall be sent to the Authority’s Contract Administrator. 
 
29. GRATUITIES 

 
The Authority may cancel this Contract, without liability to the Contractor, if it is found that gratuities in the form of 
entertainment, gifts, or otherwise were offered or given by the Contractor or any agent or representative to any Au-
thority official or employee with a view toward securing favorable treatment with respect to the performance of this 
Contract.  In the event this Contract is canceled by the Authority pursuant to this provision, the Authority shall be 
entitled, in addition to any other rights and remedies, to recover from the Contractor a sum equal in amount to the 
cost incurred by the Contractor in providing such gratuities. 

 
30. REQUEST FOR INFORMATION 
 
(a) The Contractor shall not provide information generated or otherwise obtained in the performance of its respon-
sibilities under this Contract to any party other than the Authority and its authorized agents except as otherwise 
provided by this Contract or after obtaining the prior written permission of the Authority. 
 
(b) This Contract, all data and other information developed pursuant to this Contract shall be subject to the Texas 
Public Information Act. The Authority shall comply with all aspects of the Texas Public Information Act. 
 
(c) The Contractor is instructed that any requests for information regarding this Contract and any deliverables shall 
be referred to the Authority. 

 
(d) The requirements of Subchapter J, Chapter 552, Government Code, may apply to this contract and the con-
tractor or vendor agrees that the contract can be terminated if the contractor or vendor knowingly or intentionally fails 
to comply with a requirement of that subchapter. 

 
(1) The requirement of Subchapter J, Chapter 552, Government Code as amended currently applies to ex-

penditures of at least $1 million in public funds for the purchase of goods or services.  
 

31. LIMITATION OF LIABILITY 
 
In no event shall the Authority or its officers, directors, agents or employees be liable in contract or tort, to the Con-
tractor or its Subcontractors for special, indirect, incidental or consequential damages, resulting from the Authority's 
performance, nonperformance, or delay in performance of its obligations under this Contract, or the Authority's ter-
mination of the Contract with or without cause, or the Authority's suspension of the Services.  This limitation of liability 
shall not apply to intentional tort or fraud.  The Contractor shall include similar liability provisions in all its Subcontracts. 
 
32. LAWS, STATUTES AND OTHER GOVERNMENTAL REQUIREMENTS 
 
The Contractor agrees that it shall be in compliance with all laws, statutes, and other governmental requirements, 
regulations or standards prevailing during the term of this Contract.  
 
33. CLAIMS 
 
In the event that any claim, demand, suit, or other action is made or brought by any person, firm, corporation, or other 
entity against the Contractor, the Contractor shall give written notice thereof, to the Authority within three (3) working 
days after being notified of such claim, demand, suit, or action.  Such notice shall state the date and hour of notification 
of any such claim, demand, suit, or other action; the name and address of the person, firm, corporation, or other entity 
making such claim or instituting or threatening to institute any type of action or proceeding; the basis of such claim, 
action, or proceeding; and the name of any person against whom such claim is being made or threatened.  Such 
written notice shall be delivered either personally or by mail and shall be directly sent to the attention of the Presi-
dent/CEO, Capital Metropolitan Transportation Authority, 2910 E. 5th Street, Austin, Texas 78702. 
 

http://www.ethics.state.tx.us/
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34. CONTRACTOR CONTACT/AUTHORITY DESIGNEE 
 
The Contractor shall provide the Authority with a telephone number to ensure immediate communication with a per-
son (not a recording) anytime during Contract performance. Similarly, the Authority shall designate an Authority rep-
resentative who shall be similarly available to the Contractor. 
 
35. RIGHTS TO PROPOSAL AND CONTRACTUAL MATERIAL 
 

All documentation related to or prepared in connection with any proposal, including the contents of any proposal 
contracts, responses, inquiries, correspondence, and all other material submitted in connection with the proposal 
shall become the property of the Authority upon receipt. 
 
All documents, reports, data, graphics and other materials produced under this Contract shall become the sole 
property of the Authority upon receipt and payment, subject only to the Contractor's professional obligation to main-
tain copies of its work product. 
 

The Contractor hereby grants to the Authority the irrevocable, perpetual, non-exclusive, authority to use, execute, 
reproduce, display, perform, distribute copies of, and prepare derivative works of the Deliverables including but not 
limited to conceptual drawing, shelter drawings and specifications in connection with this contract. The Contractor 
hereby irrevocably and forever waives, and agrees never to assert, any moral rights or other rights of restraint or 
attribution in or to the Deliverables that the Contractor may now have, or which may accrue to the Contractor’s ben-
efit under U.S. or foreign copyright laws and any and all other residual rights and benefits which arise under any 
other applicable law now in force or hereafter enacted.  
 
36. LICENSES AND PERMITS 
 
The Contractor shall, without additional expense to the Authority, be responsible for obtaining any necessary licenses, 
permits, and approvals for complying with any federal, state, county, municipal, and other laws, codes, and regula-
tions applicable to the performance of work or to the products to be provided under this Contract including, but not 
limited to, any laws or regulations requiring the use of licensed Subcontractors to perform parts of the work. 
 
37. INDEMNIFICATION 
 
(a) THE CONTRACTOR WILL INDEMNIFY, DEFEND AND HOLD THE AUTHORITY AND ITS OFFICERS, DI-
RECTORS, EMPLOYEES, AGENTS AND REPRESENTATIVES (THE AUTHORITY AND EACH SUCH PERSON 
OR ENTITY IS AN “INDEMNIFIED PARTY”) HARMLESS FROM AND AGAINST AND PAY ANY AND ALL DAM-
AGES (AS DEFINED HEREIN) DIRECTLY OR INDIRECTLY RESULTING FROM, RELATING TO, ARISING OUT 
OF OR ATTRIBUTABLE TO ANY OF THE FOLLOWING: 
 

(1) ANY BREACH OF ANY REPRESENTATION OR WARRANTY THAT THE CONTRACTOR HAS MADE 
IN THIS CONTRACT; 

 
(2) ANY BREACH, VIOLATION OR DEFAULT BY OR THROUGH THE CONTRACTOR OR ANY OF ITS 

SUBCONTRACTORS OF ANY OBLIGATION OF THE CONTRACTOR IN THIS CONTRACT OR ANY OTHER 
AGREEMENT BETWEEN THE CONTRACTOR AND THE AUTHORITY; 

 
(3) THE USE, CONDITION, OPERATION OR MAINTENANCE OF ANY PROPERTY, VEHICLE, FACILITY 

OR OTHER ASSET OF THE AUTHORITY TO WHICH THE CONTRACTOR HAS ACCESS OR AS TO WHICH 
THE CONTRACTOR PROVIDES SERVICES; OR 

 
(4) ANY ACT OR OMISSION OF THE CONTRACTOR OR ANY OF ITS SUBCONTRACTORS OR ANY 

OF THEIR OFFICERS, DIRECTORS, EMPLOYEES, AGENTS, CUSTOMERS, INVITEES, REPRESENTATIVES 
OR VENDORS. 
 
(b) “ACTION” MEANS ANY ACTION, APPEAL, PETITION, PLEA, CHARGE, COMPLAINT, CLAIM, SUIT, DE-
MAND, LITIGATION, MEDIATION, HEARING, INQUIRY, INVESTIGATION OR SIMILAR EVENT, OCCURRENCE 
OR PROCEEDING. 
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(c) “DAMAGES” MEANS ALL DIRECT OR INDIRECT DAMAGES, LOSSES, LIABILITIES, DEFICIENCIES, 
SETTLEMENTS, CLAIMS, AWARDS, INTEREST, PENALTIES, JUDGMENTS, FINES, OR OTHER COSTS OR 
EXPENSES OF ANY KIND OR NATURE WHATSOEVER, WHETHER KNOWN OR UNKNOWN, CONTINGENT 
OR VESTED, MATURED OR UNMATURED, AND WHETHER OR NOT RESULTING FROM THIRD-PARTY 
CLAIMS, INCLUDING COSTS (INCLUDING, WITHOUT LIMITATION, REASONABLE FEES AND EXPENSES OF 
ATTORNEYS, OTHER PROFESSIONAL ADVISORS AND EXPERT WITNESSES) RELATED TO ANY INVESTI-
GATION, ACTION, SUIT, ARBITRATION, APPEAL, CLAIM, DEMAND, INQUIRY, COMPLAINT, MEDIATION, IN-
VESTIGATION OR SIMILAR EVENT, OCCURRENCE OR PROCEEDING. 

 
(d) “THREATENED” MEANS A DEMAND OR STATEMENT HAS BEEN MADE (ORALLY OR IN WRITING) OR 
A NOTICE HAS BEEN GIVEN (ORALLY OR IN WRITING), OR ANY OTHER EVENT HAS OCCURRED OR ANY 
OTHER CIRCUMSTANCES EXIST THAT WOULD LEAD A PRUDENT PERSON OR ENTITY TO CONCLUDE 
THAT AN ACTION OR OTHER MATTER IS LIKELY TO BE ASSERTED, COMMENCED, TAKEN OR OTHERWISE 
PURSUED IN THE FUTURE. 
 
(e) IF ANY ACTION IS COMMENCED OR THREATENED THAT MAY GIVE RISE TO A CLAIM FOR INDEMNI-
FICATION (A “CLAIM”) BY ANY INDEMNIFIED PARTY AGAINST THE CONTRACTOR, THEN SUCH INDEMNI-
FIED PARTY WILL PROMPTLY GIVE NOTICE TO THE CONTRACTOR AFTER SUCH INDEMNIFIED PARTY 
BECOMES AWARE OF SUCH CLAIM.  FAILURE TO NOTIFY THE CONTRACTOR WILL NOT RELIEVE THE 
CONTRACTOR OF ANY LIABILITY THAT IT MAY HAVE TO THE INDEMNIFIED PARTY, EXCEPT TO THE EX-
TENT THAT THE DEFENSE OF SUCH ACTION IS MATERIALLY AND IRREVOCABLY PREJUDICED BY THE 
INDEMNIFIED PARTY’S FAILURE TO GIVE SUCH NOTICE.  THE CONTRACTOR WILL ASSUME AND THERE-
AFTER DILIGENTLY AND CONTINUOUSLY CONDUCT THE DEFENSE OF A CLAIM WITH COUNSEL THAT IS 
SATISFACTORY TO THE INDEMNIFIED PARTY. THE INDEMNIFIED PARTY WILL HAVE THE RIGHT, AT ITS 
OWN EXPENSE, TO PARTICIPATE IN THE DEFENSE OF A CLAIM WITHOUT RELIEVING THE CONTRACTOR 
OF ANY OBLIGATION DESCRIBED ABOVE.  IN NO EVENT WILL THE CONTRACTOR APPROVE THE ENTRY 
OF ANY JUDGMENT OR ENTER INTO ANY SETTLEMENT WITH RESPECT TO ANY CLAIM WITHOUT THE 
INDEMNIFIED PARTY’S PRIOR WRITTEN APPROVAL, WHICH WILL NOT BE UNREASONABLY WITHHELD.  
UNTIL THE CONTRACTOR ASSUMES THE DILIGENT DEFENSE OF A CLAIM, THE INDEMNIFIED PARTY MAY 
DEFEND AGAINST A CLAIM IN ANY MANNER THE INDEMNIFIED PARTY REASONABLY DEEMS APPROPRI-
ATE.  THE CONTRACTOR WILL REIMBURSE THE INDEMNIFIED PARTY PROMPTLY AND PERIODICALLY 
FOR THE DAMAGES RELATING TO DEFENDING AGAINST A CLAIM AND WILL PAY PROMPTLY THE INDEM-
NIFIED PARTY FOR ANY DAMAGES THE INDEMNIFIED PARTY MAY SUFFER RELATING TO A CLAIM. 
 
(f) THE INDEMNIFICATION OBLIGATIONS AND RIGHTS PROVIDED FOR IN THIS CONTRACT DO NOT RE-
QUIRE (AND SHALL NOT BE CONSTRUED AS REQUIRING) THE CONTRACTOR TO INDEMNIFY, HOLD 
HARMLESS, OR DEFEND ANY  INDEMNIFIED PARTY (OR ANY THIRD PARTY) AGAINST ANY ACTION OR 
CLAIM (OR THREATENED ACTION OR CLAIM) CAUSED BY THE NEGLIGENCE OR FAULT, THE BREACH OR 
VIOLATION OF A STATUTE, ORDINANCE, GOVERNMENTAL REGULATION, STANDARD, OR RULE, OR THE 
BREACH OF CONTRACT OF ANY INDEMNIFIED PARTY, ITS AGENTS OR EMPLOYEES, OR ANY THIRD 
PARTY UNDER THE CONTROL OR SUPERVISION OF ANY INDEMNIFIED PARTY, OTHER THAN THE CON-
TRACTOR OR ITS AGENTS, EMPLOYEES, OR SUBCONTRACTORS OF ANY TIER. 
 
(g) THIS PARAGRAPH WILL SURVIVE ANY TERMINATION OR EXPIRATION OF THIS CONTRACT. 
 
38. NOTICE OF LABOR DISPUTES 
 
(a) If the Contractor has knowledge that any actual or potential labor dispute is delaying or threatens to delay the 
timely performance of this Contract, the Contractor immediately shall give notice, including all relevant information, 
to the Authority. 
 
(b) The Contractor agrees to insert the substance of this paragraph, including this subparagraph (b), in any Sub-
contract under which a labor dispute may delay the timely performance of this Contract; except that each Subcontract 
shall provide that in the event its timely performance is delayed or threatened by delay by any actual or potential labor 
dispute, the Subcontractor shall immediately notify the next higher tier Subcontractor or the Contractor, as the case 
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may be, of all relevant information concerning the dispute. 
 
39. PUBLICITY RELEASES  
 
All publicity releases or releases of reports, papers, articles, maps, or other documents in any way concerning this 
Contract or the work hereunder which the Contractor or any of its Subcontractors desires to make for purposes of 
publication in whole or in part, shall be subject to written approval by the Contracting Officer prior to release. 
 
40. INTEREST OF PUBLIC OFFICIALS  
 
The Contractor represents and warrants that no employee, official, or member of the Board of the Authority is or will 
be pecuniarily interested or benefited directly or indirectly in this Contract.  The Contractor further represents and 
warrants that it has not offered or given gratuities (in the form of entertainment, gifts or otherwise) to any employee, 
official, or member of the Board of the Authority with a view toward securing favorable treatment in the awarding, 
amending, or evaluating the performance of this Contract.  For breach of any representation or warranty in this 
paragraph, the Authority shall have the right to terminate this Contract without liability and/or have recourse to any 
other remedy it may have at law or in equity. 
 
41. MANUFACTURER’S WARRANTY 
 
Any and all standard manufacturer's warranties shall accrue to the benefit of the Authority.  The manufacturer's 
warranties referenced herein shall be in addition to the contractual remedies set forth in this Contract and in addition 
to any and all other statutory remedies or warranties imposed on the Contractor for the benefit of the Authority. 
 
42. RECORD RETENTION; ACCESS TO RECORDS AND REPORTS 
 
(a) The Contractor will retain, and will require its Subcontractors of all tiers to retain, complete and readily acces-
sible records related in whole or in part to the Contract, including, but not limited to, data, documents, reports, statis-
tics, sub-agreements, leases, Subcontracts, arrangements, other third-party agreements of any type, and supporting 
materials related to those records.  
 
(b) If this is a cost-reimbursement, incentive, time and materials, labor hour, or price determinable Contract, or any 
combination thereof, the Contractor shall maintain, and the Authority and its representatives shall have the right to 
examine, all books, records, documents, and other evidence and accounting procedures and practices sufficient to 
reflect properly all direct and indirect costs of whatever nature claimed to have been incurred and anticipated to be 
incurred for the performance of this Contract. 
 
(c) If the Contractor submitted certified cost or pricing data in connection with the pricing of this Contract or if the 
Contractor’s cost of performance is relevant to any change or modification to this Contract, the Authority and its 
representatives shall have the right to examine all books, records, documents, and other data of the Contractor 
related to the negotiation, pricing, or performance of such Contract, change, or modification for the purpose of eval-
uating the costs incurred and the accuracy, completeness, and currency of the cost or pricing data submitted.  The 
right of examination shall extend to all documents necessary to permit adequate evaluation of the costs incurred and 
the cost or pricing data submitted, along with the computations and projections used therein. 
 
(d) The Contractor shall maintain all books, records, accounts and reports required under this paragraph for a 
period of at not less than three (3) years after the date of termination or expiration of this Contract, except in the event 
of litigation or settlement of claims arising from the performance of this Contract, in which case records shall be 
maintained until the disposition of all such litigation, appeals, claims or exceptions related thereto. 
 
(e) The Contractor agrees to provide sufficient access to the Authority and its contractors to inspect and audit 
records and information related to performance of this Contract as reasonably may be required.  
 
(f) The Contractor agrees to permit the Authority and its contractors access to the sites of performance under this 
Contract as reasonably may be required.  
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(g) If an audit pursuant to this paragraph reveals that the Authority has paid any invoices or charges not authorized 
under this Contract, the Authority may offset or recoup such amounts against any indebtedness owed by it to Con-
tractor, whether arising under this Contract or otherwise, over a period of time equivalent to the time period over 
which such invoices or charges accrued. 
 
(h) This paragraph will survive any termination or expiration of this Contract. 
 

43. LIQUIDATED DAMAGES  
 
(a) If the Contractor fails to perform the Work within the time specified in this Contract, or any extension, for reasons 
other than non-compliance with mandatory OSHA training or other OHSHA violations, the Contractor shall in place 
of actual damages, pay to the Authority the sum of $2,400 for each calendar day of delay as liquidated damages 
and not as a penalty. If the Contractor fails to perform the Work within the time specified in this Contract, or any 
extension, due to non-compliance with (i) mandatory OSHA training, in accordance with Subsection (g) of this Exhibit 
E of this Contract or other applicable OSHA violations, (ii) Contractor Safety and Security Plan guidance, or (iii) 
Capital Metro Safety written policies, plans, or rules, the Contractor shall in place of  actual damages, pay to the 
Authority the sum of $2,400.00 for each calendar day. It is agreed that such liquidated damages represent an 
estimate of actual damages and are not intended as a penalty; and that such delay will cause the Authority to incur 
substantial economic damage in amounts which are difficult or impossible to ascertain with certainty. Liquidated 
damages do not limit the Authority’s right to terminate this Contract for default or otherwise as provided elsewhere in 
this Contract.  Liquidated damages do not limit the Authority’s right to terminate this Contract for default or pursue 
other remedies available to the Authority elsewhere in this Contract. Liquidated damages may be deducted from any 
amounts due and owing Contractor under this Contract. 
 
(b) In the event the Authority terminates this Contract for Default under Exhibit E, Paragraph entitled “Termination 
for Default,” Contractor shall be liable for liquidated damages accruing until such time as the Authority may reasonable 
obtain deliver of performance of similar services. The liquidated damages shall be in addition to excess cost under 
Exhibit E, Paragraph entitled “Termination for Default.” 
 
(c) Contractor may not be charged with liquidated damages when the delay in performance is caused by a Force 
Majeure Event. 

 
(d) The Contractor shall insert the substance of this paragraph, including this subparagraph (d), altered to reflect 
the proper identification of the contracting parties in all Subcontracts issued pursuant to this Contract. 

 
(e) In the event the Authority terminates this Contract for Default under this Exhibit E, the Contractor shall be liable 
for liquidated damages accruing until such time as the Authority may reasonably obtain delivery of performance of 
similar services. The liquidated damages shall be in addition to excess cost under this Exhibit E paragraph entitled 
“Termination for Default.” 

 
(f) For any delay caused to the project completion due to non-compliance of mandatory OSHA Training or any 
OSHA violation at the project site, liquidated damages will be imposed for each day of delay in the project substantial 
completion. A log will be maintained for any delays caused due to non-compliance of the OSHA regulations. 

 
(g) Contractor will ensure that (i) all construction workers receive and complete a 10-hour, OSHA approved con-
struction worker safety class no more than 2 years prior to commencing any Work and at least once every two years 
thereafter during the term of the Contract; and (ii) all safety supervisors receive and complete a 30-hour, OSHA 
approved construction worker safety class no more than 2 years prior to commencing any Work and at least once 
every two years thereafter during the term of the Contract.  Contractor’s failure to comply with the foregoing may, at 
Capital Metro’s sole discretion, result in a partial or complete shut-down of the performance of the Work for purposes 
of safety, resulting in the assessment of liquidated damages of this Contract and/or Capital Metro seeking any other 
available remedy under law or this Contract.  A log will be maintained for any delays caused due to non-compliance 
with the foregoing requirements or any applicable OSHA regulations. 

 
(h) Contractor’s compliance with worker protections required under this Contract and/or applicable law will be sub-
ject to on-site monitoring independent of Contractor and its affiliates. 
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44. EXCUSABLE DELAYS 
 
(a) Except for defaults of Subcontractors at any tier, the Contractor shall not be in default because of any failure 
to perform this Contract under its terms if the failure arises from Force Majeure Events.  In each instance, the failure 
to perform must be beyond the control and without the fault or negligence of the Contractor.  “Default” includes failure 
to make progress in the work. 
 
(b) If the failure to perform is caused by the failure of a Subcontractor at any tier to perform or make progress, and 
if the cause of the failure was beyond the control of both the Contractor and Subcontractor and without the fault or 
negligence of either, the Contractor shall not be deemed to be in default, unless:  

 
(1) the subcontracted supplies were obtainable from other sources; 

 
(2) the Authority ordered the Contractor in writing to purchase these supplies from the other source; and 

 
(3) the Contractor failed to comply reasonably with this order. 

 
(c) Upon the request of the Contractor, the Authority shall ascertain the facts and extent of the failure.  If the 
Authority determines that any failure to perform results from one or more of the causes above, the delivery schedule 
or period of performance shall be revised, subject to the rights of the Authority under this Contract. 

 
45. INTERPRETATION OF CONTRACT – DISPUTES 
 
All questions concerning interpretation or clarification of this Contract or the acceptable fulfillment of this Contract by 
the Contractor shall be immediately submitted in writing to the Authority’s Contracting Officer for determination.  All 
determinations, instructions, and clarifications of the Contracting Officer shall be final and conclusive unless the Con-
tractor files with the Capital Metro President/CEO within two (2) weeks after the Authority notifies the Contractor of 
any such determination, instruction or clarification, a written protest, stating in detail the basis of the protest. The 
President/CEO shall consider the protest and notify the Contractor within two (2) weeks of the protest filing of his or 
her final decision.  The President/CEO’s decisions shall be conclusive subject to judicial review.  Notwithstanding any 
disagreement the Contractor may have with the decisions of the President/CEO, the Contractor shall proceed with 
the Work in accordance with the determinations, instructions, and clarifications of the President/CEO.  The Contractor 
shall be solely responsible for requesting instructions or interpretations and liable for any cost or expenses arising 
from its failure to do so.  The Contractor's failure to protest the Contracting Officer's determinations, instructions, or 
clarifications within the two-week period shall constitute a waiver by the Contractor of all of its rights to further protest. 
 
46. TOBACCO FREE WORKPLACE 
 
(a) Tobacco products include cigarettes, cigars, pipes, snuff, snus, chewing tobacco, smokeless tobacco, dipping 
tobacco and any other non-FDA approved nicotine delivery device. 
 
(b) The tobacco free workplace policy refers to all Capital Metro owned or leased property.  Note that this includes 
all buildings, facilities, work areas, maintenance facilities, parking areas and all Authority owned vehicles. 
 
(c) Tobacco use is not permitted at any time on Capital Metro owned or leased property, including personal vehi-
cles parked in Capital Metro parking lots. 
 
(d) Littering of tobacco-related products on the grounds or parking lots is also prohibited. 

 
47. ORDER OF PRECEDENCE  
 
In the event of any inconsistency between the provisions of this Contract, the inconsistency shall be resolved by 
giving precedence in the following order:   
 

1. Exhibit A – Pricing Schedule  
2. Exhibit E – Contractual Terms and Conditions 
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3. Exhibit E-1 – Addendum to Contractual Terms and Conditions, Federally Assisted 
4. Exhibit F – Scope of Work 
5. Exhibit B – Representations and Certifications 
6. Exhibit B-1 – Buy America 
7. Exhibit D – Disadvantaged Business Enterprise Program 
8. Other provisions or attachments to the Contract 

 
48. ANTI-CORRUPTION AND BRIBERY LAWS 
 
The Contractor shall comply with all Applicable Anti-Corruption and Bribery Laws. The Contractor represents and 
warrants that it has not and shall not violate or cause the Authority to violate any such Anti-Corruption and Bribery 
Laws. The Contractor further represents and warrants that, in connection with supplies or services provided to the 
Authority or with any other business transaction involving the  Authority, it shall not pay, offer, promise, or authorize the 
payment or transfer of anything of value, directly or indirectly to: (a) any government official or employee (including 
employees of government owned or controlled companies or public international organizations) or to any political party, 
party official, or candidate for public office or (b) any other person or entity if such payments or transfers would violate 
applicable laws, including Applicable Anti-Corruption and Bribery Laws.  Notwithstanding anything to the contrary herein 
contained, the Authority may withhold payments under this Contract, and terminate this Contract immediately by way of 
written notice to the Contractor, if it believes, in good faith, that the Contractor has violated or caused the Authority to 
violate the Applicable Anti-Corruption and Bribery Laws. The Authority shall not be liable to the Contractor for any claim, 
losses, or damages related to its decision to exercise its rights under this provision. 
 
49. MISCELLANEOUS 
 
(a) This Contract does not intend to, and nothing contained in this Contract shall create any partnership, joint 
venture or other equity type agreement between the Authority and the Contractor. 
 
(b) All notices, statements, demands, requests, consents or approvals required under this Contract or by law by 
either party to the other shall be in writing and may be given or served by depositing same in the United States mail, 
postage paid, registered or certified and addressed to the party to be notified, with return receipt requested; by per-
sonally delivering same to such party; an agent of such party; or by overnight courier service, postage paid and 
addressed to the party to be notified; or by e-mail with delivery confirmation.  Notice deposited in the U.S. mail in the 
manner hereinabove described shall be effective upon such deposit.  Notice given in any other manner shall be 
effective only if and when received by the party to be notified. 
 
 If to the Contractor: As set forth in Exhibit B to this Contract 
  

If to the Authority: Capital Metropolitan Transportation Authority 
Attn: Sr. Director/Chief Contracting Officer 
2910 E. 5th Street 
Austin, Texas 78702 

 
Address for notice can be changed by written notice to the other party. 
 
(c) In the event the Authority finds it necessary to employ legal counsel to enforce its rights under this Contract, or 
to bring an action at law, or other proceeding against the Contractor to enforce any of the terms, covenants or condi-
tions herein, the Contractor shall pay to the Authority its reasonable attorneys’ fees and expenses, regardless of 
whether suit is filed. 
 
(d) If any term or provision of this Contract or any portion of a term or provision hereof or the application thereof to 
any person or circumstance shall, to any extent, be void, invalid or unenforceable, the remainder of this Contract will 
remain in full force and effect unless removal of such invalid terms or provisions destroys the legitimate purpose of 
the Contract in which event the Contract will be terminated. 
 
(e) This Contract represents the entire agreement between the parties concerning the subject matter of this Con-
tract and supersedes any and all prior or contemporaneous oral or written statements, agreements, correspondence, 
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quotations and negotiations. In executing this Contract, the parties do not rely upon any statement, promise, or rep-
resentation not expressed herein. This Contract may not be changed except by the mutual written agreement of the 
parties. 
 
(f) A facsimile signature shall be deemed an original signature for all purposes. For purposes of this paragraph, 
the phrase “facsimile signature” includes without limitation, an image of an original signature. 
 
(g) Whenever used herein, the term “including” shall be deemed to be followed by the words “without limitation”. 
Words used in the singular number shall include the plural, and vice-versa, and any gender shall be deemed to 
include each other gender. All Exhibits attached to this Contract are incorporated herein by reference. 
 
(h) All rights and remedies provided in this Contract are cumulative and not exclusive of any other rights or reme-
dies that may be available to the Authority, whether provided by law, equity, statute, or otherwise. The election of any 
one or more remedies the Authority will not constitute a waiver of the right to pursue other available remedies. 
 
(i) The Contractor shall not assign the whole or any part of this Contract or any monies due hereunder without the 
prior written consent of the Contracting Officer. No assignment shall relieve the Contractor from any of its obligations 
hereunder.  Any attempted assignment, transfer or other conveyance in violation of the foregoing shall be null and 
void. 
 
(j) The failure of the Authority to insist upon strict adherence to any term of this Contract on any occasion shall 
not be considered a waiver or deprive the Authority thereafter to insist upon strict adherence to that term or other 
terms of this Contract. Furthermore, the Authority is a governmental entity and nothing contained in this Contract 
shall be deemed a waiver of any rights, remedies or privileges available by law. 
 
(k) This Contract shall be governed by and construed in accordance with the laws of the State of Texas. Any 
dispute arising with respect to this Contract shall be resolved in the state or federal courts of the State of Texas, 
sitting in Travis County, Texas and the Contractor expressly consents to the personal jurisdiction of these courts. 
 
(l) This Contract is subject to the Texas Public Information Act, Tex. Gov’t Code, Chapter 552. 
 
(m) The Contractor represents, warrants and covenants that: (a) it has the requisite power and authority to execute, 
deliver and perform its obligations under this Contract; and (b) it is in compliance with all applicable laws related to 
such performance. 
 
(n) The person signing on behalf of the Contractor represents for himself or herself and the Contractor that he or 
she is duly authorized to execute this Contract. 
 
(o) No term or provision of this Contract is intended to be, or shall be, for the benefit of any person, firm, organiza-
tion, or corporation for a party hereto, and no such other person, firm, organization or corporation shall have any right 
or cause of action hereunder. 
 
(p) Capital Metro is a governmental entity and nothing in this Contract shall be deemed a waiver of any rights or 
privileges under the law. 
 
(q) Funding for this Contract after the current fiscal year is subject to revenue availability and appropriation of funds 
in the annual budget approved by the Authority’s Board of Directors. 
 
(r) Time is of the essence for all delivery, performance, submittal, and completion dates in this Contract. 

 
50. FUNDING AVAILABILITY 
 
Funding after the current fiscal year of any contract resulting from this solicitation is subject to revenue availability 
and appropriation of funds in the annual budget approved by the Authority’s Board of Directors. 
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51. COOPERATIVE CONTRACT 
 
(a) The Authority has entered into a master cooperative purchasing agreement with other governmental entities 
(with the Authority, the “Cooperative Members”) to form the Texas Interlocal Purchase Cooperative, under which the 
Cooperative Members grant access and make available to one another certain contracts of the Cooperative Mem-
bers, pursuant to the Interlocal Cooperation Act, Chapter 791 of the Texas Government Code and Chapter 271 of 
the Local Government Code. The Contractor agrees to offer to other eligible Cooperative Members the goods and 
services provided under this Contract with the same prices, and under terms and conditions, of this Contract.’ 
 

(b) The Authority does not accept any responsibility or liability arising from or related to a separate contract be-
tween another Cooperative Member and Contractor based on this Contract or for any purchases made thereunder.  
 
52. AUSTIN TRANSIT PARTNERSHIP 
 
At the direction of Capital Metro, the services provided under the Contract may be performed on behalf of or in 
connection with Austin Transit Partnership (ATP), and ATP’s projects, initiatives, and proposals. 
 
Footer info: Exhibit E for Supply contracts, revised 06/16/2021, Page 26 of 26, end of document 
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EXHIBIT E-1-REVISED-1 
ADDENDUM TO CONTRACTUAL TERMS AND CONDITIONS 
FEDERALLY ASSISTED SUPPLY OR SERVICE CONTRACT 

____________________________________________________________________________ 

 

The Contractor clauses and provisions of this Exhibit apply to all Federally assisted supply and service contracts.  
These provisions supersede and take precedence over any other clause or provision contained within this contract 
which may be in conflict therewith. 
 
1. EQUAL EMPLOYMENT OPPORTUNITY 
 
This clause applies to all contracts, except contracts for standard commercial supplies or raw materials and construc-
tion.  During the performance of this contract, the Contractor agrees as follows: 
 
(a) The Contractor shall not discriminate against any employee or applicant for employment because of race, color, 
creed, sex, disability, age or national origin. 
 
(b) The Contractor shall take affirmative action to ensure that applicants are employed, and that employees are 
treated during employment, without regard to their race, color, creed, sex, disability, age, or national origin.  This shall 
include, but not be limited to: employment, upgrading, demotion or transfer; recruitment or recruitment advertising; 
layoff or termination; rates of pay or other forms of compensation; and selection for training, including apprenticeship. 
 
(c) The Contractor shall include the provisions of paragraphs (a) and (b) of this clause in every Subcontract or 
purchase order except for standard commercial supplies or raw materials and construction. 
 
2. DISADVANTAGED BUSINESS ENTERPRISE (DBE) 
 
(a) It is the policy of the Authority and the Department of Transportation that Disadvantaged Business Enterprises 
(DBEs) as defined in 49 C.F.R. Part 26 shall have the maximum opportunity to participate in the performance of 
contracts financed in whole or in part with Federal funds under this Contract.  Consequently, the DBE requirements 
of 49 C.F.R Part 26 applies to this Contract. 
 
(b) The Contractor shall not discriminate on the basis of race, color, national origin, or sex in the performance of 
this Contract.  The requirements of 49 C.F.R. Part 26, and the Authority's DOT approved Disadvantaged Business 
Enterprise (DBE) program are incorporated in this Contract by reference.  Failure by the Contractor to carry out these 
requirements is a material breach of the Contract, which may result in the termination of this Contract or such other 
remedy, as the Authority deems appropriate. 
 
3. CONTRACT WORK HOURS AND SAFETY STANDARDS ACT – OVERTIME COMPENSATION 
 
(a) Overtime Requirements.  No Contractor or Subcontractor contracting for any part of the Contract work which  
may require or involve the employment of laborers or mechanics shall require or permit any such laborers or me-
chanics in any workweek in which the individual is employed on such work to work in excess for forty (40) hours in 
such workweek unless such laborer or mechanic receives compensation at a rate not less than one and one-half (1-
1/2) times the basic rate of pay for all hours worked in excess of forty (40) hours in such workweek.   
 
(b) Violation, Liability for Unpaid Wages, Liquidated Damages.  In the event of any violation of the provisions set 
forth in paragraph (a) above, the Contractor and any Subcontractor responsible therefor shall be liable for the unpaid 
wages.  In addition, such Contractor and Subcontractor shall be liable to the United States (in the case of work done 
under the Contract for the District of Columbia or a territory, to such District or to such territory), for liquidated dam-
ages.  Such liquidated damages shall be computed with respect to each individual laborer or mechanic, including 
watchmen and guards, employed in violation of the provisions set forth in paragraph (a) above, in the sum of $10 for 
each calendar day on which such individual was required or permitted to work in excess of the standard workweek 
of forty (40) hours without payment of the overtime wages required by the provisions set forth in paragraph (a) above.  
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(c) Withholding for Unpaid and Liquidated Damages.  The Authority shall upon the Authority's own action or upon 
written request of an authorized representative of the Department of Labor withhold or cause to be withheld, from 
any moneys payable on account of work performed by the Contractor or Subcontractor under any such contract or 
any other Federal contract with the same prime contractor, or any other Federally-assisted contract subject to the 
Contract Work Hours and Safety Standards Act which is held by the same prime contractor, such sums as may be 
determined to be necessary to satisfy any liabilities of such Contractor or Subcontractor for unpaid wages and liqui-
dated damages as provided in the provisions set forth in paragraph (b) of this clause.  
 
(d) Payroll and Basic Records.  
 

(1) The Contractor or Subcontractor shall maintain payroll records during the course of Contract work and 
shall preserve them for a period of three (3) years from the completion of the Contract for all laborers and mechanics 
working on the Contract.  Such records shall contain the name and address of each such employee, social security 
number, correct classification, hourly rates of wages paid, daily and weekly number of hours worked, deductions 
made, and actual wages paid.  Nothing in this paragraph shall require the duplication of records required to be main-
tained for construction work by Department of Labor regulations at 209 C.F.R. 5.5(a)(3) implementing the Davis-
Bacon Act.    
 

(2) The records to be maintained under paragraph (d)(1) of this clause shall be made available by the Con-
tractor or Subcontractor for inspection, copying, or transcription by authorized representatives of the Authority or the 
Department of Labor.  The Contractor or Subcontractor shall permit such representatives to interview employees 
during working hours on the job. 
 
(e) Subcontracts.  The Contractor or Subcontractor shall insert in any Subcontracts the provisions set forth in 
paragraphs (a) through (d) above, and also a provision requiring the Subcontractors to include these clauses in any 
lower tier Subcontracts.  The Contractor shall be responsible for compliance by any Subcontractor or lower tier Sub-
contractor with the provisions set forth in paragraphs (a) through (d) above. 
 
4. TITLE VI CIVIL RIGHTS ACT OF 1964 
 
During the performance of this Contract, the Contractor for itself, its assignees and successors in interest (hereinafter 
referred to as the "Contractor"), agrees as follows: 
 
(a) Compliance with Regulations.  The Contractor shall comply with the Regulations relative to nondiscrimination 
in Federally-assisted programs of the Department of Transportation (hereinafter referred to as "DOT") Title 49, Code 
of Federal Regulations, Part 21, as they may be amended from time to time (hereinafter referred to as the Regula-
tions)), which are herein incorporated by reference and made a part of this Contract.   
 
(b) Nondiscrimination.  The Contractor, with regard to the work performed by it during the Contract, shall not dis-
criminate on the grounds of race, color, or national origin in the selection and retention of Subcontractors, including 
procurement of materials and leases of equipment.  The Contractor shall not participate either directly or indirectly in 
the discrimination prohibited by Section 21.5 of the Regulations, including employment practices when the Contract 
covers a program set forth in Appendix B of the Regulations. 
 
(c) Solicitations for Subcontracts, Including Procurement of Materials and Equipment.  In all solicitations either by 
competitive bidding or negotiation made by the Contractor for work to be performed under a Subcontract, including 
procurements of materials or leases of equipment, each potential Subcontractor or supplier shall be notified by the 
Contractor of the Contractor's obligations under this Contract and the Regulations relative to nondiscrimination on 
the grounds of race, religion, color, sex, age, or national origin. 
 
(d) Information and Reports.  The Contractor shall provide all information and reports required by the Regulations 
or directive issued pursuant thereto, and shall permit access to its books, records, accounts, other sources of infor-
mation, and its facilities as may be determined by the Authority or the Federal Transit Administration (FTA) to be 
pertinent to ascertain compliance with such Regulations, orders and instructions.  Where any information is required 
or a Contractor is in the exclusive possession of another who fails or refuses to furnish this information, the Contractor 
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shall so certify to the Authority, or FTA, as appropriate, and shall set forth what efforts it has made to obtain the 
information. 
(e) Sanctions for Noncompliance.  In the event of the Contractor's noncompliance with the nondiscrimination pro-
visions of this Contract, the Authority shall impose such Contract sanctions as it or the FTA may determine to be 
appropriate, including, but not limited to: 
 

(1) withholding of payments to the Contractor under the Contract until the Contractor complies; and/or 
 

(2) cancellation, termination or suspension of the Contract, in whole or in part. 
 
(f) Incorporation of Provisions.  The Contractor shall include the provisions of paragraph (1) through (f) above in 
every Subcontract, including procurements of materials and leases of equipment, unless exempt by the Regulations, 
or directives issued pursuant thereto.  The Contractor shall take such action with respect to any Subcontract or 
procurement as the Authority or FTA may direct as a means of enforcing such revisions including sanctions for non-
compliance: provided, however, that in the event a Contractor becomes involved in, or is threatened with, litigation 
with a Subcontractor or supplier as a result of such direction, the Contractor may request the Authority, and, in addi-
tion, the United States to enter into such litigation to protect the interests of the Authority and the United States. 
 
5. CLEAN AIR AND WATER ACT 
 
(a) Definitions: 
 
 (1) "Air Act," as used in this clause, means the Clean Air Act (42 U.S.C. § 7401 et seq.). 
 
 (2) "Clean air standards," as used in this clause means: 
 

(i) any enforceable rules, regulations, guidelines, standards, limitations, orders, controls, prohibitions, 
work practices, or other requirements contained in, issued under, or otherwise adopted under the Air Act or Executive 
Order 11738.  
 

(ii) an applicable implementation plan as described in Section 110(d) of the Air Act [42 U.S.C. § 
7410(d)]; or 
 

(iii) an approved implementation procedure under Section 112(d) of the Air Act [42 U.S.C. § 7412(d)]. 
 

(3) "Clean water standards," as used in this clause, means any enforceable limitation, control, condition, 
prohibition, standard, or other requirement promulgated under the Water Act or contained in a permit issued to a 
discharger by the Environmental Protection Agency or by a State under an approved program, as authorized by 
Section 402 of the Water Act (33 U.S.C. § 1342), or by local government to ensure compliance with pre-treatment 
regulations as required by Section 307 of the Water Act (33 U.S.C. § 1317). 
 

(4) "Compliance," as used in this clause, means compliance with: 
 

(i) clean air or water standards; or 
 
(ii) a schedule or plan ordered or approved by a court of competent jurisdiction, the Environmental 

Protection Agency, or an air or water pollution control agency under the requirements of the Air Act or Water Act and 
related regulations. 
 

(5) "Facility," as used in this clause, means any building, plant, installation, structure, mine, vessel or other 
floating craft, location, or site of operations, owned, leased, or supervised, by a Contractor or Subcontractor, sued in 
the performance of a contract or subcontract.  When a location or site of operations includes more than one building, 
plant, installation, or structure, the entire location or site shall be deemed a facility except when the Administrator, or 
a designee of the Environmental Protection Agency, determines that independent facilities are co-located in one 
geographical area.  
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(6) "Water Act," as used in this clause, means Clean Water Act (33 U.S.C. § 1251 et seq.). 
 
(b) The Contractor agrees: 
 

(1) to comply with all the requirements of Section 114 of the Clean Air Act (42 U.S.C. § 7414) and Section 
308 of the Clean Water Act (33 U.S.C. § 1318) relating to inspection, monitoring, entry, reports, and information, as 
well as other requirements specified in Section 114 and Section 308 of the Air Act and the Water Act, and all regula-
tions and guidelines issued to implement those acts before the award of this Contract.  
 

(2) that no portion of the work required by the prime Contract will be performed in a facility listed on the 
Environmental Protection Agency List of Violating Facilities on the date when this Contract was awarded unless and 
until the EPA eliminates the name of the facility from the listing;  
 

(3) to use best efforts to comply with clean air standards and clean water standards at the facility in which 
the Contract is being performed; and 
 

(4) to insert the substance of this clause into any nonexempt Subcontract, including this paragraph (b)(4). 
 
6. ENERGY POLICY AND CONSERVATION ACT 
 
The Contractor shall recognize mandatory standards and policies relating to energy efficiency contained in the State 
Energy Conservation Plan issued in compliance with the Energy Policy and Conservation Act (42 U.S.C. § 6321 et 
seq.). 
 
7. OFFICIALS NOT TO BENEFIT 
 
No member of or delegate to Congress, or resident commissioner, shall be admitted to any share or part of this 
Contract or to any benefit arising from it.  However, this clause does not apply to this Contract to the extent that this 
Contract is made with a corporation for the corporation's general benefit. 
 
8. BUY AMERICA PROVISION 
 
This Contract is subject to the Buy America provisions of the Surface Transportation Assistance Act of 1982, as 
amended, and the Federal Transit Administration's implementing regulations found at 49 C.F.R. Part 661.  The pro-
visions of that Act and its implementing regulations are hereby incorporated by reference into this Contract. 
 
9. CARGO PREFERENCE - USE OF UNITED STATES FLAG VESSELS 
 
This clause only applies to contracts in which materials, equipment, or commodities may be transported by ocean 
vessel in carrying out the terms of the contract.  As required by 46 C.F.R. Part 381, the Contractor agrees: 
 
(a) to utilize privately owned United States flag commercial vessels to ship at least fifty percent (50%) of the gross 
tonnage (computed separately for dry bulk carriers, dry cargo liners and tankers) involved, whenever shipping any 
equipment, materials, or commodities pursuant to this section, to the extent such vessels are available at fair and 
reasonable rates of United States flag commercial vessels; and 
 
(b) to furnish within thirty (30) days following the date of loading for shipments originating with the United States, 
or within thirty (30) working days following the date of loading for shipments originating outside of the United States, 
a legible copy of a rated, "on-board" commercial ocean bill-of-lading in English for each shipment of cargo described 
in paragraph (a) above to the Authority, (through the prime Contractor in the case of a Subcontractor's bills-of-lading) 
and to Inter-Agency Liaison, Division of National Cargo, Office of Market Development, Maritime Administration, 400 
7th Street, S.W., Washington, D.C. 20590, marked with appropriate identification of the project; and 
 
(c) to insert the substance of the provisions of this clause in all Subcontracts issued pursuant to this Contract. 
 
10. FLY AMERICA 
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The Contractor agrees that international air transportation of any persons involved in or property acquired for the 
Contract must be provided by U.S. flag air carriers to the extent service by these carriers is available, as required by 
the International Air Transportation Fair Competitive Practices Act of 1974, as amended, 49 U.S.C. 40118, in accord-
ance with U.S. GAO regulations, “Uniform Standards and Procedures for Transportation Transactions,” 4 C.F.R. Part 
52, and U.S. GAO Guidelines for Implementation of the “Fly America Act” B-138942, 1981 U.S. Comp. Gen. LEXIS 
2166. March 31, 1981. 
 
11. AUDIT AND INSPECTION OF RECORDS 
 
(a) This clause is applicable if this Contract was entered into by means of negotiation and shall become operative 
with respect to any modification to this Contract whether this Contract was initially entered into by means of negotia-
tion or by means of formal advertising. 
 
(b) The Contractor shall maintain records, and the Authority, the U.S. Department of Transportation, and the 
Comptroller General of the United States or any of their duly authorized representatives shall, until the expiration of 
three (3) years after final payment under this Contract, have access to and the right to examine any directly pertinent 
books, documents, papers, and records of such Contractor, involving transactions related to the Contract, for the 
purpose of making audit, examination, excerpts and transcriptions. 
 
(c) The Contractor further agrees to include in all Subcontracts hereunder a provision to the effect that the Sub-
contractor agrees that the Authority, the U.S. Department of Transportation, and the Comptroller General of the 
United States or any of their duly authorized representatives shall, until the expiration of three (3) years after final 
payment under this Contract, have access to and the right to examine any directly pertinent books, documents, 
papers and records of such Subcontractor, involving transactions related to the Subcontract, for the purpose of mak-
ing audit, examination, excerpts and transactions. 
 
12. RESTRICTIONS ON LOBBYING 
 
(a) The Contractor shall timely comply with the requirements of the lobbying restrictions set forth in Section 319 of 
Public Law 101-121, as implemented by the Department of Transportation in 49 C.F.R. Part 20, and as those author-
ities may be hereafter amended. 
 
(b) If a Standard Form LLL, "Disclosure Form to Report Lobbying," is required to be completed by the Contractor 
or Subcontractor at any tier, such disclosure form shall be furnished to the Authority. 
 
13. ACCESS REQUIREMENTS TO INDIVIDUALS WITH DISABILITIES 
 
The Contractor shall comply with all applicable requirements of the Americans with Disabilities Act of 1990 (ADA), 42 
U.S.C. 12101 et seq. and 49 U.S.C. § 322; Section 504 of the Rehabilitation Act of 1973, as amended, 29 U.S.C. § 
794; Section 16 of the Federal Transit Act, as amended, 49 U.S.C. app. 1612; and the following regulations and any 
amendments thereto: 
 
(a) U.S. DOT regulations, "Transportation Services for Individuals with Disabilities (ADA)," 49 C.F.R. Part 37;   
 
(b) U.S. DOT regulations, "Nondiscrimination on the Basis of Handicap in Programs and Activities Rece3iving or 
Benefiting from Federal Financial Assistance," 49 C.F.R. Part 27;  
 
(c) U.S. DOT regulations, "Americans With Disabilities (ADA) Accessibility Specifications for Transportation Vehi-
cles," 49 C.F.R. Part 39; 
 
(d) Department of Justice (DOJ) regulations, "Nondiscrimination on the Basis of Disability in State and Local Gov-
ernment Services," 28 C.F.R. Part 36; 
 
(e) DOJ Regulations, "Nondiscrimination on the Basis of Disability by Public Accommodations and in Commercial 
Facilities," 28 C.F.R. Part 36;  
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(f) General Services Administration regulations, "Construction and Alteration of Public Buildings," "Accommoda-
tions for the Physically Handicapped," 41 C.F.R. Parts 101-10; 
 
(g) Equal Employment Opportunity Commission (EEOC) "Regulations to Implement the Equal Employment Provi-
sions of the Americans with Disabilities Act," 29 C.F.R. Part 1630; 
 
(h) Federal Communications Commission regulations, "Telecommunications Relay Services and Related Cus-
tomer Premises Equipment for the Hearing and Speech Disabled," 47 C.F.R. Part 64, Subpart F; and 
 
(i)  FTA regulations, "Transportation for Elderly and Handicapped Persons", 49 C.F.R. Part 609. 

 

14. CHARTER SERVICE OPERATIONS 

 

If this is an operational service contract: 
 
(a) The Contractor agrees to comply with 49 U.S.C. § 5323(d) and 49 C.F.R. Part 604.  The Contractor is prohibited 
from providing charter service using federally funded equipment or facilities if there is at least one (1) private charter 
operator willing and able to provide the service, except under one of the exceptions at 49 C.F.R. § 604.9.  Any charter 
service provided under one of the exceptions must be “incidental,” i.e., it must not interfere with or detract from the 
provision of mass transportation; and  
 
School Bus Operators 
 
(b) Pursuant to 69 U.S.C. § 5323(f) and 49 C.F.R. Part 605, the Contractor may not engage in school bus opera-
tions exclusively for the transportation of students and school personnel in competition with private school bus oper-
ators unless qualified under specified exemptions.  When operating exclusive school bus service under an allowable 
exemption, the Contractor may not use federally funded equipment, vehicles, or facilities.   
 
15. PROGRAM FRAUD AND FALSE OR FRAUDULENT STATEMENTS AND RELATED ACTS 
 
(a) The Contractor acknowledges that the provisions of the Program Fraud Civil Remedies Act of 1986, as 
amended, 31 U.S.C. §§ 3801 et seq. and U.S. DOT regulations, “Program Fraud Civil Remedies,” 49 C.F.R. Part 31, 
apply to its actions pertaining to this Contract.  The Contractor certifies or affirms the truthfulness and accuracy of 
any statement it has made, it makes, it may make, or causes to be made, pertaining to the Contract or the FTA 
assisted project for which this Contract work is being performed.  In addition to other penalties that may be applicable, 
the Contractor further acknowledges that if it makes, or causes to be made, a false, fictitious, or fraudulent claim, 
statement, submission, or certification, the Federal Government reserves the right to impose the penalties of the 
Program Fraud Civil Remedies Act of 1986 on the Contractor to the extend the Federal Government deems appro-
priate.  
 
(b) The Contractor also acknowledges that if it makes, or causes to be made, a false, fictitious, or fraudulent claim, 
statement, submission, or certification to the Federal Government under a contract connected with a project that is 
financed in whole or in part with Federal assistance originally awarded by FTA under the authority of 49 U.S.C. § 
5307, the Government reserves the right to impose the penalties of 18 U.S.C. § 1001 and 49 U.S.C. § 5307(n)(1) on 
the Contractor, to the extend the Federal Government deems appropriate.  
 
(c) The Contractor agrees to include the above two clauses in each Subcontract associated with this Contract.  It 
is further agreed that the clauses shall not be modified, except to identify the Subcontractor who will be subject to the 
provisions.  

 
16. PRIVACY ACT 
 
(a) The Contractor agrees to comply with, and assures the compliance of its employees with, the information re-
striction and other applicable requirements of the Privacy Act of 1974, 5 U.S.C. § 552a.  Among other things, the 
Contractor agrees to obtain the express consent of the Federal Government before the Contractor or its employees 
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operate a system of records on behalf of the Federal Government.  The Contractor understands that the requirements 
of the Privacy Act, including the civil and criminal penalties for violation of that Act, apply to those individuals involved, 
and that failure to comply with the terms of the Privacy Act may result in termination of the Contract.  
 
(b) The Contractor agrees to include the above clause in each Subcontract associated with this Contract.  It is 
further agreed that the clauses shall not be modified, except to identify the Subcontractor who will be subject to the 
provisions. 
 
17. NO OBLIGATION BY THE FEDERAL GOVERNMENT 

 
(a) Notwithstanding any concurrence by the Federal Government in or approval of the solicitation or award of the 
Contract, absent the express written consent by the Federal Government, the Federal Government is not a party to 
this Contract and shall not be subject to any obligations or liabilities to the Contractor, or any other party (whether or 
not a party to that Contract) pertaining to any matter resulting from the underlying Contract.  
 
The Contractor agrees to include the above clause in each Subcontract associated with this Contract. The clause 
shall not be modified, except to identify the Subcontractor who will be subject to its provisions. 
 
18. NOTICE OF FEDERAL REQUIREMENTS 
 
(a) The Contractor shall at all times comply with all applicable Federal Transit Administration (FTA) regulations, 
policies, procedures and directives, including without limitation those listed directly or by reference in Capital Metro’s 
Master Agreement with the FTA, as they may be amended or promulgated from time to time during the term of this 
Contract.  The Contractor’s failure to so comply shall constitute a material breach of this Contract.  
 
(b) The Contractor is advised that Federal requirements applicable to this Contract as set forth in federal law, 
regulations, policies, and related administrative practices may change during the performance of this Contract.  Any 
such changes shall also apply to this Contract. 
 
19. INCORPORATION OF FEDERAL TRANSIT ADMINISTRATION (FTA) TERMS – FTA CIRCULAR 4220.1F 
 
The preceding provisions include, in part, certain Standard Terms and Conditions required by the Department of 
Transportation (DOT), whether or not expressly set forth in the preceding Contract provisions.  All contractual provi-
sions required by DOT, as set forth in FTA Circular 4220.1F, dated November 1, 2008, are hereby incorporated by 
reference.  Anything to the contrary herein notwithstanding, all FTA mandated terms shall be deemed to control in 
the event of a conflict with other provisions contained in this Contract.  The Contractor shall not perform any act, fail 
to perform any act, or refuse to comply with any Capital Metropolitan Transportation Authority (Capital Metro) re-
quests, which would cause Capital Metro to be in violation of the FTA terms and conditions.  
 
20.   SEISMIC SAFETY REGULATIONS 
 
The Contractor agrees that any new building or addition to an existing building will be designed and constructed in 
accordance with the standards for Seismic Safety required in Department of Transportation Seismic Safety Regula-
tions 49 C.F.R. Part 41 and will certify to compliance to the extent required by the regulation. The Contractor also 
agrees to ensure that all work performed under this Contract including work performed by a Subcontractor is in 
compliance with the standards required by the Seismic Safety Regulations and the certification of compliance issued 
on the project.  
 
21. DRUG-FREE WORKPLACE PROGRAM  
 
(a) As used in this clause: 
 
 (1) "Alcohol" means ethyl alcohol and any beverage containing ethyl alcohol. 
 
 (2) "Controlled substance(s)" means a substance, including a drug and an immediate precursor listed in 
Schedules I through V of Subchapter A of the Texas Controlled Substances Act, Tex. Rev. Civ. Stat. Ann. Articles 
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481.032 - 481.036.  These substances include, but are not limited to, marijuana, heroin, LSD, concentrated cannabis 
or cannabinoids, hashish or hash oil, morphine or its derivatives, mescaline, peyote, phencyclidine (PCP, Angel 
Dust), opium, opiates, methadone, cocaine, Quaaludes, amphetamines, "exotic/designer" drugs, benzodiazepines, 
Seconal, codeine, barbiturates, Phenobarbital, or Valium. 

 (3) "Safety sensitive task" means each category of work performed at a construction workplace which, if 
performed by a person impaired by the effects of alcohol or a controlled substance:  

(i) would pose a serious risk of death or personal injury to the employee or others in the vicinity; or 

(ii) could compromise the quality of the construction in such manner as would impose a significant 
public safety risk in the operation of the Authority's public transportation system. 

(4) "Drug-free workplace" means a site for the performance of work done in connection with the Authority's 
construction contract at which employees are prohibited from using alcohol or from engaging in the unlawful manu-
facture, distribution, dispensing, possession, or use of a controlled substance. 

(5) "Employee" means an employee of a Contractor or Subcontractor who may be directly engaged in the 
performance of work under the Authority's construction contract. 

(6) "Reasonable suspicion" means the presence or absence of specific criteria identified in the Contractor's 
drug-free workplace program (indicating the possibility that a person is under the influence of alcohol or a controlled 
substance) as observed by the Contractor's supervisory personnel with reasonable training in the identification of 
such criteria. 

(b) The program shall provide for mandatory drug testing of employees who are to perform safety sensitive tasks 
under the following circumstances: 
 

(1) All employees will be tested prior to assignment to the Authority's construction project to ascertain the 
use of controlled substances if the employee will be performing safety sensitive tasks; and 

(2) When there is a reasonable suspicion that an employee is under the influence of alcohol or a controlled 
substance at the workplace; and 

(3) When an employee has been involved in an accident or unsafe practice (as defined in the Contractor's 
safety program) at the workplace. 

(c) The program may, at the Contractor's discretion, include mandatory employee drug testing under the following 
circumstances: 

(1) As part of or as a follow-up to counseling or rehabilitation for controlled substance use; or  

(2) As part of a voluntary employee drug testing program. 

(d) A random testing procedure to detect the use of alcohol or a controlled substance by employees performing 
safety sensitive tasks is required as part of the Contractor's program for the purpose of preventing or deterring haz-
ardous performance.  The procedure shall require that, at a minimum, five percent (5%) of the Contractor's employees 
will be randomly tested within the Contract period or within each year of the Contract period, whichever period is 
shorter. 

(e) All testing by or on behalf of the Contractor because of a requirement in the Authority's Contract shall be 
conducted only for employees engaged (or to be engaged) in safety sensitive tasks and only for use of alcohol or a 
controlled substance and shall be conducted in a manner and under written policies that minimize the intrusion on 
the employee's privacy and personal dignity.  This provision shall not preclude the Contractor from adding its own 
additional testing requirements. 

(f) The Contractor shall publish a statement notifying employees that the use of alcohol at the workplace or the 
unlawful manufacture, distribution, dispensing, possession, or use of a controlled substance by employees at any 
time is prohibited and specifying the actions that will be taken against employees for violations of such prohibition. 

(g) The program must require each employee who will perform a safety sensitive task, prior to working under the 
Authority's Contract to: 

(1) Acknowledge in writing the Contractor's drug-free workplace program; and  
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(2) Give advance written consent to any drug testing that may be conducted under the Contractor's program 
and the use of test results for decisions related to employment, disciplinary action, or continued employment.  The 
Contractor will agree, in connection with the employee's consent that the results of testing for alcohol and controlled 
substances will not be voluntarily referred to any law enforcement agency.   If the Contractor is subject to a collective 
bargaining agreement: 
 

(i) the procedure for obtaining the individual employee's acknowledgment and consent must be con-
sistent with the Contractor's obligations under the collective bargaining agreement; and 

(ii) employees shall have the right to be accompanied by a union representative when any specimen 
is obtained for testing. 

(h) The Contractor will establish a drug-free awareness program to inform its employees about: 

(1) The dangers of drug abuse in the workplace; 

(2) The Contractor's policy of maintaining a drug-free workplace; 

(3) Any available drug counseling, rehabilitation, and employee assistance programs; and 

(4) The penalties that may be imposed upon employees who refuse to submit to required testing and for 
other violations of the drug-free workplace program including, but not limited to, being unable to remain employed at 
the workplace until approval to return is obtained from the Authority. 

(i) The Contractor's drug-free workplace program shall, at a minimum, include: 

(1) Policies and procedures for specimen collection, chain of custody for specimens, laboratory qualification 
standards, laboratory analysis procedures, quality control requirements, and test result reporting procedures which 
substantially conform to the material requirements of the Mandatory Guidelines for Federal Workplace Drug Testing 
Programs promulgated by the U.S. Department of Health and Human Services in effect on the date of award of the 
Authority's construction contract. 

(2) Procedures for the Contractor's employees to report their use of prescription drugs used in the course of 
medical treatment or which have been prescribed and authorized for use by a licensed medical practitioner. 

(3)  The criteria the Contractor will use for "reasonable suspicion" testing. 

(4) The levels of alcohol or controlled substances which will be used in conjunction with a determination that 
an employee is "under the influence" or is "impaired by the effects of" alcohol or controlled substance(s). 

(j) The Contractor shall display a notice, prominently placed near each entrance to the workplace, stating that, by 
entering the premises, persons are consenting to an inspection of themselves and their property including, but not 
limited to, their clothing, vehicles, briefcases, lunch boxes, tool boxes, purses, and packages. 

(k) The Contractor agrees to use its best efforts to establish and maintain a work environment free of use by 
employees of alcohol or controlled substances through implementation of paragraph (b) through (j) of this clause.  
The Contractor shall prepare and maintain records in sufficient detail to demonstrate compliance with the require-
ments of this clause including, but not limited to, certifications from Subcontractors and records of drug or alcohol 
tests conducted during performance of the Contract.  Such records shall be subject to inspection and audit by the 
Authority, and the Contractor's noncompliance may authorize the Authority to withhold all or any portion of any pay-
ments due the Contractor until the Contractor demonstrates compliance. 

(l) A Drug-Free Workplace Program clause identical to this clause (except for changes appropriate for designation 
of the parties), including this subparagraph (l) will be included in every Subcontract entered into in connection with 
this Contract.   
 
22. RECYCLED PRODUCTS; 42 U.S.C. § 6962, 40 C.F.R. Part 247, Executive Order 12873 
 
(a) Applicability to Contracts  
 
The Recycled Products requirements apply to all contracts for items designated by the EPA, when the purchaser or 
Contractor procures $10,000 or more of one of these items during the fiscal year, or has procured $10,000 or more 
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of such items in the previous fiscal year, using Federal funds.  New requirements for "recovered materials" will be-
come effective May 1, 1996.  These new regulations apply to all procurement actions involving items designated by 
the EPA, where the procuring agency purchases $10,000 or more of one of these items in a fiscal year, or when the 
cost of such items purchased during the previous fiscal year was $10,000.  
 
(b) Flow Down  
 
These requirements flow down to all contractor and Subcontractor tiers.  
 
(c) Recovered Materials  
 
The Contractor agrees to comply with all the requirements of Section 6002 of the Resource Conservation and Re-
covery Act (RCRA), as amended (42 U.S.C. 6962), including but not limited to the regulatory provisions of 40 C.F.R. 
Part 247, and Executive Order 12873, as they apply to the procurement of the items designated in Subpart B of 40 
C.F.R. Part 247. 
 
23. TRANSIT EMPLOYEE PROTECTIVE AGREEMENTS; 49 U.S.C. § 5310, § 5311, and § 5333, 29 C.F.R. 

Part 215 
 
(a) Applicability to Contracts 
The Transit Employee Protective Provisions apply to each contract for transit operations performed by employees of 
a Contractor recognized by FTA to be a transit operator.  (Because transit operations involve many activities apart 
from directly driving or operating transit vehicles, FTA determines which activities constitute transit "operations" for 
purposes of this clause.) 
 
(b) Flow Down  
These provisions are applicable to all contracts and Subcontracts at every tier.  
 
(c) Transit Employee Protective Provisions 
 

(1) The Contractor agrees to comply with applicable transit employee protective requirements as follows: 
 

(i) General Transit Employee Protective Requirements - To the extent that FTA determines that transit 
operations are involved, the Contractor agrees to carry out the transit operations work on the underlying Contract in 
compliance with terms and conditions determined by the U.S. Secretary of Labor to be fair and equitable to protect 
the interests of employees employed under this Contract and to meet the employee protective requirements of 49 
U.S.C. A 5333(b), and U.S. DOL guidelines at 29 C.F.R. Part 215, and any amendments thereto.  These terms and 
conditions are identified in the letter of certification from the U.S. DOL to FTA applicable to the FTA Recipient's project 
from which Federal assistance is provided to support work on the underlying Contract.  The Contractor agrees to 
carry out that work in compliance with the conditions stated in that U.S. DOL letter.  The requirements of this subsec-
tion (1), however, do not apply to any contract financed with Federal assistance provided by FTA either for projects 
for elderly individuals and individuals with disabilities authorized by 49 U.S.C. § 5310(a)(2), or for projects for nonur-
banized areas authorized by 49 U.S.C. § 5311.  Alternate provisions for those projects are set forth in subsections 
(b) and (c) of this clause. 
 

(ii)  Transit Employee Protective Requirements for Projects Authorized by 49 U.S.C. § 5310(a)(2) for 
Elderly Individuals and Individuals with Disabilities - If the contract involves transit operations financed in whole or in 
part with Federal assistance authorized by 49 U.S.C. § 5310(a)(2), and if the U.S. Secretary of Transportation has 
determined or determines in the future that the employee protective requirements of 49 U.S.C. § 5333(b) are neces-
sary or appropriate for the state and the public body subrecipient for which work is performed on the underlying 
Contract, the Contractor agrees to carry out the Project in compliance with the terms and conditions determined by 
the U.S. Secretary of Labor to meet the requirements of 49 U.S.C. § 5333(b), U.S. DOL guidelines at 29 C.F.R. Part 
215, and any amendments thereto.  These terms and conditions are identified in the U.S. DOL's letter of certification 
to FTA, the date of which is set forth Grant Agreement or Cooperative Agreement with the state.  The Contractor 
agrees to perform transit operations in connection with the underlying Contract in compliance with the conditions 
stated in that U.S. DOL letter.  
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(iii)  Transit Employee Protective Requirements for Projects Authorized by 49 U.S.C. § 5311 in Nonur-

banized Areas - If the contract involves transit operations financed in whole or in part with Federal assistance author-
ized by 49 U.S.C. § 5311, the Contractor agrees to comply with the terms and conditions of the Special Warranty for 
the Nonurbanized Area Program agreed to by the U.S. Secretaries of Transportation and Labor, dated May 31, 1979, 
and the procedures implemented by U.S. DOL or any revision thereto. 
 

(2)  The Contractor also agrees to include the any applicable requirements in each Subcontract involving 
transit operations financed in whole or in part with Federal assistance provided by FTA. 
 
(d) The Authority encourages the Contractor, to adopt and enforce workplace safety policies to decrease crashes 
caused by distracted drivers, including policies that bar text messaging while driving company-owned or –rented 
vehicles, or government-owned, leased, or rented vehicles or privately-owned vehicles when on official Authority 
business or when performing any work for or on behalf of the Authority.  See Executive Order 13513 “Federal Lead-
ership on Reducing Text Messaging While Driving”, Oct. 1, 2009 (available at  http://edocket.ac-
cess.gpo.gov/2009/E9-24203.htm ) and DOT Order 3902.10 “Text Messaging While Driving”, Dec. 30, 2009, as im-
plemented by Financial Assistance Policy Letter (No. FAP-2010-01, February 2, 2010, available at https://www.trans-
portation.gov/sites/dot.dev/files/docs/FAPL_2010-01.pdf).  This includes, but is not limited to: 

 
(1) Considering new rules and programs or re-evaluating existing programs to prohibit text messaging while 

driving; 
 
(2) Conducting education, awareness, and other outreach for employees about the safety risks associated 

with texting while driving; and  
 
(3) Encouraging voluntary compliance with the agency’s text messaging policy while off duty. 

 
(e) The Contractor is encouraged to insert the substance of this clause in all tier Subcontract awards. 
 
24. DISTRACTED DRIVING, INCLUDING TEXT MESSAGING WHILE DRIVING 
 
(a) The Contractor agrees to comply with: 

 
(1) Executive Order No. 13513, “Federal Leadership on Reducing Text Messaging While Driving,” October 

1, 2009, 23 U.S.C. § 402 note, (74 Fed. Reg. 51225); 
 
(2) U.S. DOT Order 3902.10, “Text Messaging While Driving,” December 30, 2009; and: 
 

(i) Adopt and enforce policies that ban text messaging while driving in Contractor-owned or rented 
vehicles or, if applicable, Authority-owned vehicles; or while driving privately-owned vehicles when performing any 
Work for or on behalf of the Authority. 

 
(ii) Conduct initiatives in a manner commensurate with the size of the business, such as,  
 

(A) Establishment of new rules and programs or re-evaluation of existing programs to prohibit 
text messaging while driving; and 

 
(B) Education, awareness, and other outreach to employees about the safety risks associated 

with texting while driving. 
 

(3) The following U.S. DOT Special Provision pertaining to Distracted Driving: 
 

(i) Safety. The Contractor agrees to adopt and enforce workplace safety policies to decrease 
crashes caused by distracted drivers, including policies to ban text messaging while using an electronic device sup-
plied by an employer, and driving a vehicle the driver owns or rents, a vehicle Contractor owns, leases, or rents, or 

http://edocket.access.gpo.gov/2009/E9-24203.htm
http://edocket.access.gpo.gov/2009/E9-24203.htm
https://www.transportation.gov/sites/dot.dev/files/docs/FAPL_2010-01.pdf
https://www.transportation.gov/sites/dot.dev/files/docs/FAPL_2010-01.pdf
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a privately-owned vehicle when on official business in connection with the Contract, or when performing any work 
for or on behalf of the Contract; 

  
(ii) Contractor Size. The Contractor agrees to conduct workplace safety initiatives in a manner com-

mensurate with its size, such as establishing new rules and programs to prohibit text messaging while driving, re-
evaluating the existing programs to prohibit text messaging while driving, and providing education, awareness, and 
other outreach to employees about the safety risks associated with texting while driving; and 

 
(iii) Extension of Provision. The Contractor agrees to include these Special Provisions of this Con-

tract in its sub-contract agreements, and encourage its sub-contractors to comply with this Special Provision. 
 

(b) For purposes of this paragraph, the phrase “text messaging” means reading from or entering data into any 
handheld or other electronic device, including for the purpose of short message service texting, e-mailing, instant 
messaging, obtaining navigational information, or engaging in any other form of electronic data retrieval or electronic 
data communication operating a motor vehicle on an active roadway with the motor running, including while tempo-
rarily stationary because of traffic, a traffic light, stop sign, or otherwise; it does not include operating a motor vehicle 
with or without the motor running when one has pulled over to the side of, or off, an active roadway and has halted 
in a location where one can safely remain stationary. 
 
25. VETERANS EMPLOYMENT  

 
Capital Metro is a recipient of Federal financial assistance on this Contract.  The Contractor shall give a hiring pref-
erence, to the extent practicable, to veterans (as defined in Section 2108 of Title 5 C.F.R.) who have the requisite 
skills and abilities to perform the construction work required under the Contract.  This subsection shall not be under-
stood, construed or enforced in any manner that would require an employer to give a preference to any veteran over 
any equally qualified applicant who is a member of any racial or ethnic minority, female, an individual with a disability, 
or a former employee. 
 
26. SEAT BELT 

 
Seat Belt Use. The Contractor agrees to implement Executive Order No. 13043, “Increasing Seat Belt Use in the 
United States,” April 16, 1997, 23 U.S.C. § 402 note, (62 Fed. Reg. 19217), by:  

 
(a) Adopting and promoting on-the-job seat belt use policies and programs for its employees and other personnel 
that operate company-owned vehicles, company-rented vehicles, or personally operated vehicles; and 
 
(b) Including a “Seat Belt Use” provision in each of its sub-contractor agreements related to the Contract.\ 

 
27. PROHIBITION ON CONTRACTING FOR CERTAIN TELECOMMUNICATIONS AND VIDEO SURVEIL-
LANCE SERVICES OR EQUIPMENT 

(a) Pursuant to Public Law 115-232, Section 889, and 2 Code of Federal Regulations (CFR) Part 200, including 
§200.216 and §200.471, the Authority is prohibited from using federal funds to:  

 (1) Procure or obtain, 

 (2) Extend or renew a contract to procure or obtain; or  

 (3) Enter into a contract (or extend or renew a contract) to procure or obtain equipment, services, or systems 
that use “Covered Telecommunications Equipment or Services” as a substantial or essential component of any sys-
tem, or as critical technology as part of any system.  

(b) As described in Public Law 115-232, section 889, “Covered Telecommunications Equipment or Services” is: 
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(1)  Telecommunications equipment produced by Huawei Technologies Company or ZTE Corporation (or 
any subsidiary or affiliate of such entities)  

 (2)  For the purpose of public safety, security of government facilities, physical security surveillance of critical 
infrastructure, and other national security purposes, video surveillance and telecommunications equipment produced 
by Hytera Communications Corporation, Hangzhou Hikvision Digital Technology Company, or Dahua Technology 
Company (or any subsidiary or affiliate of such entities).  

 (3)  Telecommunications or video surveillance services provided by such entities or using such equipment.  

 (4)  Telecommunications or video surveillance equipment or services produced or provided by an entity that 
the Secretary of Defense, in consultation with the Director of National Intelligence or the Director of the Federal 
Bureau of Investigation, reasonably believes to be an entity owned or controlled by, or otherwise connected to, the 
government of a covered foreign country.  

(c) Contractor shall not use or provide to the Authority Covered Telecommunications Equipment or Services in the 
performance of this Contract.  

(d) Contractor shall insert the substance of this Paragraph in all subcontracts and other contractual instruments, 
including subcontracts for the acquisition of commercial items.   
 
(e)   Contractor shall notify the Authority immediately if Contractor cannot comply with the prohibition during the 
performance of this Contract. 
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EXHIBIT F-REVISED-1 
SCOPE OF SERVICES 

METRORAPID SHELTERS 

 

1. BACKGROUND 

Capital Metro connects people, jobs and communities by providing Central Texans with safe, high-quality and 
sustainable transportation alternatives. The agency provides 30 million rides annually on its buses, trains, paratransit, 
and vanpool vehicles and serves a population of more than 1.2 million in its 543-square-mile service area. The region’s 
transportation leader, Capital Metro has invested in transit services like its High-Frequency Network, which move more 
people, more reliably, as well as its innovative on-demand service Pickup. Capital Metro is committed to increasing 
regional mobility and, through Project Connect, will transform how people travel throughout Central Texas. Visit 
capmetro.org for more information. 

Capital Metro is currently in the process of designing new MetroRapid stations to expand and enhance the existing 
MetroRapid system within the overall Project Connect program. The goal of the MetroRapid Program is to establish 
safe and efficient operations and maintenance of four (4) Bus Rapid Transit (BRT) routes, in order to provide the 
customers in our densest corridors with faster, more reliable and more comfortable service. The MetroRapid station will 
consist of a shelter and associated amenities such as a bench, litter container, dynamic message display, station sign 
stop sign, and station lighting. Capital Metro will establish in this shelter RFP an outline for base year fabrication with 
the unilateral right to purchase optional additional items within the term of the contract.   

2. PROJECT GOAL 

The purpose of this shelter RFP is to identify a prime shelter fabricator to structurally design, fabricate, deliver, and 
install the BRT(MetroRapid) shelter. The prime shelter fabricator, herein referred to as the ‘Shelter Fabricator’ or ‘offeror’ 
will have to opportunity to be the sole turnkey contractor in helping Capital Metro obtain the goal for the BRT shelter. 
This RFP solicitation will outline Capital Metro’s goal of seeking a shelter for the next phase of Capital Metro’s 
transportation needs. During the RFP process, Shelter Fabricators will submit proposals which will be evaluated, scored 
and selected.  

Capital Metro is seeking a bus shelter that reflects the criteria and aspirations outlined in the RFP scope of work. Major 
scope of work elements is providing shelter engineering, services integration, and full design services during fabrication 
for a fully integrated shelter for delivery and installation. Capital Metro’s goals are aesthetically pleasing, scalable, 
modular, vandal resistant, maintainable, cost effective, and fully integrated shelters. As part of the shelter design, the 
Shelter Fabricator is required to integrate solar power technology for the use of the system in powering shelter elements. 
Further, the Shelter Fabricator will be able to provide to Capital Metro a creative and practical solution from the industry 
in solar technology that would allow the BRT stations to be independent of grid tied power. Elements to be considered 
are shelter lighting, Capital Metro’s own e-Paper, communication modem, and security cameras (CCTV camera.) The 
adopted schedule for fabrication and delivery is another goal and aspiration that Capital Metro seeks to accomplish with 
this RFP. 

3. OVERVIEW 

The design and fabrication of the shelters shall be modular and scalable, based on the specifications described herein. 
The size(s), dimensions, structural components, signage, colors, on-site assembly requirements, furnishings and 
equipment shall be part of the same “kit of parts” for leveraging economies of scale and maintainability. Trash 
receptacles, and flags will be provided by Capital Metro, along with all IT equipment: CCTV cameras, network cabling 
and routers, digital message signs(-e-Paper).  

 
Acceptable teaming composition includes shelter manufacturers, industrial designers, solar companies, architects, 
engineers or any combination and partnership for increased RFP competitiveness. Capital Metro is seeking a Shelter 
Fabricator team that will be able to deliver a turnkey project outlined in this RFP. Capital Metro will be evaluating the 
Shelter Fabricator’s technical proposal and team composition, and offerors will be evaluated against and selected based 
on the established evaluation criteria in this solicitation.  Firm must have a minimum of five (5) years of experience 
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designing and fabricating transit shelters, reflecting knowledge and understanding of local codes, permitting, 
environment and culture. 
 
Offerors should provide a technical proposal and cost proposals reflecting the shelter design described in Attachment 
1-Conceptual Drawing and as further described in the solicitation.  Designs submitted by offerors may be shared with 
the public during the solicitation process.   

 
Following contract award, Capital Metro and the successful Shelter Fabricator will move forward with the submittal 
process (section 7. b.) and per Attachment 1-Conceptual Drawing. Further, as part of the submittal process the 
Shelter Fabricator will submit 3 physical mock-ups to Capital Metro for review and approval prior to the shelter prototype 
fabrication. The intention of one (1) large shelter prototype going into fabrication and installed at a MetroRapid station 
site for quality assurance and Cap Metro review prior to release of fabrication of remaining shelters.  

4. SHELTER DESCRIPTION 

Capital Metro is seeking a shelter design for the new MetroRapid projects as detailed in the solicitation. The shelter will 
primarily be for MetroRapid system implementation, but the concepts are required to be adaptable, modular, and 
implementable into a shelter system for local future bus stop. Due to the varying landscape and variables within the 
City of Austin Rights of Way Capital Metro is seeking two shelter sizes.  One shelter is for commercial type settings with 
ample Right of Way space and this large shelter size should have a canopy size approximately 9’ depth by 32’ long. 
The second shelter needs to fit with-in tight or limited Right of Way space with a small canopy size approximately 7’ 
depth by 28’ long. The second shelter is meant for constrained sites; however, it has been determined that in order to 
follow PROWAG the front shade panel may be shifted to open the accessible routing under the shelter. Shelter design 
width  consideration is allowed at 7’-8’. It is expected the 2 shelters are part of the same “kit of parts” and relate to each 
other as part of a common family. Shelter designs are required to fit in both a large footprint area, for commercial 
contexts, and for limited area in residential contexts. Some of the basic considerations for a successful shelter design 
are weather protection with special attention to shading strategy, pluvial water capture and discharge, accessibility, 
transparency, lightness, and amenities integration from benches and leaning bars to Information Technology and 
Communications.  

5. SCOPE OF WORK  

The Offeror’s technical and cost proposal should include the following scope, and as further detailed in Exhibit C, 

Solicitation Instructions and Conditions:  

 

a. Shelter Design and Engineering  

1. The Shelter Fabricator shall be responsible for the fully integrated and design of the shelter, the 

structural components and integrated solar power system that can properly support all Capital 

Metro owned equipment as outline in section 5.i. and designed lighting system.  

2. The Shelter Fabricator shall be responsible for pre-drilled connections, tamper proof fasteners 

but not limited to meeting additional scope requirements that would allow for a fully integrated 

design.  

b. Design coordination with Capital Metro’s MetroRapid foundation, electrical and communication engineers 

and contractors/trades such as electrician, communications, security camera and e-Paper installers. 

c. Fabrication and Installation of Initial Shelter Prototype for quality review 

1. The required prototype shelter will be counted towards total shelter count. The purpose of the 

prototype shelter is for Capital Metro and the Shelter Fabricator to review the materials used, 

constructability and identify issues or complications of the shelter so that the fabricator can make 

necessary adjustments to produce the remaining shelters with ease and effectiveness. 

d. (1st) Principal fabrication, delivery and installation for the Expo and Pleasant Valley BRT Lines. For specific 

quantities, see Exhibit A Pricing Schedule, Section 7.A, Base Purchases. 

e. (2nd) Fabrication and delivery of additional spare shelters, in components that can be installed subsequently 

for replacements or repairs. For specific quantities, see Exhibit A Pricing Schedule, Section 7.A, Base 

Purchases. 



CAPITAL METROPOLITAN TRANSPORTATION AUTHORITY 
 

__________________________________________________________________________________________________________________ 
 
RFP 307317 (10/8/2021) Page 3 of 8 Exhibit F-REVISED-1 

Amendment #5 FPR 

f. (3rd) Subsequent fabrication, delivery, and installation of and additional shelters for the Menchaca and Gold 

BRT Lines. For specific quantities, see Exhibit A Pricing Schedule, Section 7.B, Optional Purchases. 

g. (4th) Fabrication and delivery of additional spare shelters, in components that can be installed subsequently 

for replacements or repairs. For specific quantities, see Exhibit A Pricing Schedule, Section 7.B, 

Optional Purchases. 

h. Shelter shall include the following: 

1. Modular design and fabrication, utilizing components that are easily available metal components 

configured to meet site-specific design configurations. 

2. Integrated Technology: Design fabricator shall incorporate features such as solar powered LED 

lighting (design by Design Fabricator), CCTV cameras, and power and communications equipment 

for Dynamic Message Screens, as follows: 

i. Housing for batteries, modem (Sierra Wireless MP70/MG90), and IT equipment. 

ii. Provision of roof location for modem manufacturer recommended cellular antenna 

including raceways for cabling from antenna to modem. 

iii. Separated conduit pathways/raceways for both data and power, as well as handholes and 

removable covers positioned at sufficient intervals to facilitate cable pulling and installation. 

Services shall be integrated minimally in one shelter leg on each end of shelter and allow 

for cabling to be run to required locations and into the Kiosk cabinet. 

iv. Turnkey Solar Power integration, including solar panels and batteries. Battery back-up 

shall consider 1-day power consumption usage and up to 5-day power consumption usage. 

The design is critical to the power consumption versus battery bank real estate and its 

maintenance and serviceability. 

v. Conceal lighting integration. Lighting design should consider minimum two (2) footcandle 

for safety and security, photocell for day/night control or alternate technology for lighting 

control. Lighting will need to be able to be maintained and accessed for replacement and 

or maintenance. 

vi. Electrical panel, conduit and wiring to support lighting, communications, and security 

systems, Capital Metro e-paper DMS system and future potential electronic signage. 

vii. Housing/mount for two (2) CCTV cameras to be installed at any location underneath shelter 

canopy, with preferred locations at canopy corners and over seating area (cameras to be 

provided and installed by Capital Metro) 

viii. Assume the following power consumptions: 

1. 20 watts per PoE powered CCTV camera assuming 10 watts for each (peak loads 

during startup may be as high as 30w) 

2. 12 watts for a PoE network switch such as Transition Networks SISPM1040-284-

LRT-C. 
3. 24 watts for the 32” e-Paper  

4. 30 watts for a cellular router/modem such as the Sierra Wireless list in this scope 

5. Any power losses for power converters 

6. Any power necessary for ventilation equipment necessary for maintaining proper 

operational temperatures of all IT equipment and batteries 

ix. Include adequate and accessible outlets, power quad, for components 

3. Batteries and controller equipment to: 

i. Have an extended temperature range appropriate for use within the Austin area 

ii. Have a minimum 10-year warranty 

iii. Be environmentally benign and non-toxic 

4. Integrated Lean Bar and Bench 

5. Vandal resistant and tamper proof Integrated Protective Housing for e-paper DMS display and 

Static Informational Display Unit (e-paper equipment and static display content to be provided by 

Capital Metro) 

6. Integrated shelter branding, signage and wayfinding elements (final art to be provided by Capital 

Metro).  
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7. Metal Roof shall be designed for water proofing and be warranted against any defects.  

 

There are components that will go into the shelter that are part of Capital Metro’s standards and will need to be 

integrated into the design of the shelter. Capital Metro will supply the technical information, but as part of this scope of 

work the Shelter Fabricator shall integrate these elements into the technical proposal as to allow Capital Metro to utilize 

its own contractors to do the final installation of Capital Metro supplied components. The integration of these elements 

shall be seamless with no exposed conduits and void of extraneous elements that are not completely integrated with 

the shelter “kit of parts”. Capital Metro will supply and install the following components during the installation following 

contract award: 

 

i. Capital Metro components: 

 

1. One (1) 32-inch e-Paper (Dynamic Messaging System) 

2. Two (2) CCTV Security Cameras 

3. One (1) Cellular communications modem 

4. Antenna cabling 

5. Network cabling  

 

6. SHELTER DESIGN SPECIFICATION CONSIDERATIONS 

This following is a list of design requirements intended by Capital Metro. These specifications are outlined for the 
purpose of safety, regulations and accommodations that fit within Capital Metro’s ability to service customers at bus 
stops. These shelter specifications should provide guidance to the Shelter Fabricator. It is Capital Metro’s intent to 
provide essential requirements and a shelter concept without significantly inhibiting the offerors’ ability to offer 
additional design innovations and cost-efficient solutions.  

a. The shelter shall be bolted down with ability for attachment to the concrete slab with expandable anchor 

bolts and the Shelter Fabricator will provide type and specifications. (9” near level boarding platform is 

anticipated.) Provide base plate cover or counter sunk anchors. (Detailing of how the shelter hits the ground 

is of utmost importance). Shelter Fabricator to provide details that allow for a simple, elegant and 

maintainable shelter base condition.  

b. Shelters are to be installed on concrete platforms (attached foundation drawings and designed by Capital 

Metro station design engineer). The shelters shall be designed for installation on a concrete base with 

adjustable posts to accommodate a minor ADA acceptable grade differential from one end of the shelter to 

the other (2% cross slope and 8% longitudinal slope both front to back and side to side). 

c. Capital Metro will construct the foundations in advance and will have already designed the foundation with 

flexible conduit/raceway with-in the slab to accommodate the future shelter. 

d. Shelter shall be structurally engineered to comply with federal, state, and local codes and to be attached 

to the foundation above. Capital Metro will provide to the Shelter Fabricator the engineered foundation 

design.  

e. The Shelter Fabricator must be capable of providing signed and sealed engineering calculations prepared 

by a licensed professional engineer in the State of Texas confirming that the structural design complies 

with the local building codes and its referenced standards.  

f. The shelters shall withstand environmental and dead, superimposed dead, transient and live gravity loads 

prescribed by the code and referenced standards listed herein. Strength, serviceability, and durability shall 

be in accordance with the code and referenced standards. The design shall maintain performance criteria 

stated by the code and referenced standards without defects, damage, or failure. 

g. Must meet ADA (Americans with Disabilities Act 1990) and TAS (Texas Accessibility Standards) PROWAG 

(Public Right of Way Accessibility Guidelines). See attached CapMetro_A2.0_20220127_Accessibility_v1 

diagram depicting accessible route. 

h. Shelter cannot be designed with any trip hazards and protruding elements. 

i. Modular and scalable and ability to expand or reduce size for smaller neighborhood scale shelters.  
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j. Capital Metro branding within the shelter structure. (Art to be provided by Capital Metro) 

k. Roof must be set back by at least 2’ from front of curb so bus mirrors do not hit the shelter. 

l. Roof must be designed to maximize solar capture capabilities where solar is applicable. The roof shall be 

configured with seamless integration and mounting of photovoltaic panels.  
m. Roof must have pick points for future Eyebolts (to be provided by manufacturer) to screw into the roof for 

future shelter removal. 

n. Fabricated in kit of parts and ease of assembly with consideration being given to minimize the need of 

specialty equipment or a crane. Designed with ease of maintenance and installation by Capital Metro 

Facilities staff. 

o. Shelters shall be prefabricated of standard components and structural members to the extent possible and 

allow for efficient shipping. Castings and proprietary components are discouraged as general industry shall 

be able to provide replacement pieces. 

p. Materials and components shall be as follow: pre-manufactured, structure is shop-painted steel, perf panels 
are powder coated, soffit panel are aluminum, structural anchor pipe footing/cover plates are shop painted 
over galvanized steel, the equipment box (power/comms) is stainless steel, the lean rail and bench is 
painted steel structure with stainless steel and details and Kebony seating/leaning elements and shipped 
in accordance with this specification. No on-site modifications will be allowed.   

q. Slope roof for drainage away from loading side of platform.  

r. Parts accessible to public touch should be of antimicrobial material. 

s. Materials to be vandal-resistant, easy to power wash and clean. 

t. Shelter must meet Austin Energy Green Building program certification or Envision.  

u. Housing for batteries and other equipment must be NEMA 4 -rated enclosure or equivalent, with convenient 

accessibility for maintenance and replacement. 

v. Structure must have a 15 to 20-year usable life. 

7. ADDITIONAL REQUIREMENTS AND RESPONSIBILITIES 

This section outlines additional requirements and responsibilities for Capital Metro and the Shelter Fabricator and 
additional requirements once the final design has been vetted and approved per the evaluation/qualification criteria 
phase. 

a. Capital Metro Responsibilities 

 

1. Capital Metro will furnish meeting rooms and virtual meetings and help coordinate activities.  

2. Capital Metro will review the design packages, shop drawings, prototypes, mock-ups and all 

submittals. 

3. Capital Metro will provide to the Shelter Fabricator a schedule of related construction activities. 

4. Capital Metro shall work with the City of Austin Right of Way department to obtain a secondary 

temporary use of right of way permit or other permitting assistance. 

5. Capital Metro will be responsible for placing all concrete foundations per the stations design and 

engineering prior to shelter installation. 

6. Artwork will be supplied by Capital Metro and is not the responsibility of the Shelter Fabricator. 

7. Capital Metro may be able to provide storage for a limited number of 10 shelters at a time for the 

Designer Fabricator during the installation process. The current Capital Metro property is located 

at 907 East St. Johns Avenue in Austin, Texas, but the location is subject to change within the 

service area for Capital Metro. All equipment to off load the shelters will be provided by the Shelter 

Fabricator. 

8. Capital Metro will purchase and install the IT equipment (CCTV camera, DMS, Modem, Cellular 

antennas) and network cabling.  

9. For sites that are not solar powered capable, Capital Metro will be responsible for providing 

electricity. 17 sites will NOT be solar powered. 
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10. Capital Metro will provide electricity and all associated scope to the station up to the connection 

point where the shelter manufacturer will connect. The shelter fabricator is only responsible for the 

for installing shelter and coordination. 

11. Capital Metro project manager and or community engagement personnel shall be responsible for 

community engagement. 

 

b. Shelter Fabricator Responsibilities   

 

1. The Shelter Fabricator shall be responsible for the professional quality, technical accuracy, and the 

coordination of all designs. 

2. The Shelter Fabricator shall, without additional compensation, correct or revise any errors or 

deficiencies in its designs, drawings, reports, or other products.  

3. The Shelter Fabricator shall submit shop drawings, connection mock-ups (base condition, roof 

condition, fascia condition or another condition the shelter fabricator deems necessary for review) 

and materials and finishes submittals for review and approval by Capital Metro. Submitted shop 

drawings shall consist of fabrication assembly and piece fabrication details and erection drawings 

showing layouts, product components, anchorage, accessories, finishes colors, patterns, and 

textures. 

4. Shelter Fabricator shall submit samples of shelter materials and finishes. 

5. To perform quality service under this contract, the Shelter Fabricator shall possess thorough 

knowledge, expertise, skills. and experience to make this project successful and meet or exceed 

the requirements of this contract. Each member shall have the ability to work with, provide superb 

customer service, and partner with Capital Projects employees.  

6. Capital Metro expects the quality of products used under this contract, the workmanship and 

service elements to be of the highest quality and in accordance with industry best practices. All 

aspects of the Designer Fabricator performance under this contract shall conform to all applicable 

federal, state, and local laws and regulations.  

7. The Shelter Fabricator will be responsible for delivering shelters and installing the shelters at 

completed and ready BRT stations (locations will be provided at the time of installation.) All 

equipment to off load the shelters will be provided by the Shelter Fabricator. Shelters are to be 

prefabricated condition for installation on a prepared concrete pad. Any shelter damage during 

transporting, delivery or offloading is the responsibility of the Shelter Fabricator. 

8. The Shelter Fabricator is responsible for the safety and cleanliness of site installations, shelter 

preparedness yard and at locations that the Shelter Fabricator’s installation team will affect. 

9. The Shelter Fabricator is responsible for installing/utilizing traffic control for each installation per 

the City of Austin standards and specifications for traffic control.   

10. The Shelter Fabricator shall coordinate and meet with Capital Metro’s station design team (Huitt-

Zollars) for obtaining direction, clarification and support for any issues that may arise during the 

installation or submittal process.  

11. The Shelter Fabricator must design and engineer the shelter to connect to pre-coordinated conduit 

connections. The Shelter Fabricator shall follow this base requirement and must adhere to it. 

12. The Shelter Fabricator shall provide a written warranty agreeing to replace materials that exhibit 

defects from manufacturing or fabrication that contribute to water leakage or structural failure. The 

Shelter Fabricator will furnish new components with-in one (1) month to replace those found to be 

defective. Warranty period is one year from the date of delivery for shelter components and 10 

years for finishes and coatings, including any waterproofing membrane. 

13. Parts should be modular and easily removed and replaced if damaged. Replacement parts should 

be available from the Shelter Fabricator for no less than ten (10) years from date of delivery. 

14. The Shelter Fabricator Prepare and submit a Quality Management Plan within 30 days of NTP that 

is adequate for the Shelter Fabricator’s applicable scope of work and is prepared in accordance 

with the Contract documents and conforms to the requirements of this QMP and the FTA Quality 
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Management System Guidelines, dated October 2019 (or current revision) and any 

specific Specification.   

15. The Shelter Fabricator shall be responsible for the safety and security of the installing crew and for 

site clean up after full completion of the shelter install.  

16. Shelter Fabricator shall ensure coordination of owner installed equipment and lighting system is 

operational and functioning as intended by the solar power design. This will be for all sites. 

17. Shelter Fabricator shall become familiar with each site (via site visits) location for site specific 

location and modularity capability and as to minimize unknowns due to environmental constraints.  

 

8. SCHEDULE 

Schedule: As outlined in this solicitation these anticipated sequences will allow the Shelter Fabricator to provide 
deliverables in order to be in revenue service in June 2023. Time is of the essence in the performance of the 
contract. After Notice to Proceed has been issued pursuant to Exhibit E, Contractual Terms and Conditions. The 
Shelter Fabricator shall promptly and diligently perform the work as directed by Capital Metro and shall not slow or 
stop the progress of the work should a dispute arise and not be resolved immediately. The shelter kits and other 
contract deliverables are critical to the success of the overall BRT project, and each shall be delivered on time as 
established in the schedule. The schedule developed by the Shelter Fabricator should include 7-10 days’ time for 
Capital Metro reviews and comments.  

Schedule Submittals: Shelter Fabricator shall submit for Capital Metro approval, within ten (10) calendar days of 

the issuance of the Notice to Proceed, a complete fabrication scheduled with sufficient details in a graphic and 

tabular "Schedule" (which shall show sequence and milestone dates) in a form reasonably suitable for Capital 

Metro’s needs. Schedules shall be based on Capital Metro’s project timeline. Schedules shall be submitted to 

Capital Metro in Microsoft Project (version shall be coordinated). Capital Metro shall be permitted to reasonably 

determine the amount of detail that will be included in all schedule deliverables. Capital Metro may also request the 

Shelter Fabricator to provide a three (3) week “look ahead” schedule throughout the course of this contract.  

 

Approval of Schedules: Upon approval of the schedules by Capital Metro, such schedules shall become a part of 

the Contract Documents. No changes in the final or milestone completion dates shall be incorporated into the 

schedules without Capital Metro’s written approval. 

 
a. Capital Metro’s Schedule Sequence: 

 

i. Submittals and Shop Drawings: February-March 2022 

ii. Fabrication of Prototype shelter: March - June2022 

iii. Review and Approve Prototype shelter: June 2022 

iv. Fabrication, Delivery, Installation, Commissioning of Shelters: June 2022-May 2023 

v. Punch List and Close out: April 2023 to June 2023. 

 

The Optional Purchases is anticipated to be in 2024, at Capital Metro’s discretion, after the initial phase and schedule 
is completed. 

9. ATTACHMENTS 

Attachment 1 - Conceptual Drawing 
 
Attachment 2 - CMTA-32-inch e-Paper 
 
Attachment 3 - CMTA-Security Camera  

Attachment 4 - CMTA-Sierra Wireless MP70 
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Attachment 5 - Sierra Wireless Antenna 

Attachment 6 – PoE Switch SISM1040-384-LRT-C 

Attachment 7- CapMetro_A2.0_20220127_Accessibility_v1 
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